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THE DARTMOUTH COLLEGE CASE. 


Ix the famous case of Dartmouth College v. Woodward} (famous 
in the past, and likely to be equally if not more historical in the 
future), the Supreme Court of the United States decided that a 
charter granted by a State government to a “ private’ corpora- 
tion without any reservation of a right to amend or repeal it, was 
an irrevocable grant of the rights, privileges, and franchises 
included in it, possessing the nature of property; and that any 
subsequent act of legislation, altering or amending the terms of 
the charter, increasing the number of members named in it, or 
changing the conditions upon which the members originally 
accepted it, was a “law impairing the obligation of a contract,” 
within the meaning of those words in the Constitution, and was, 
therefore, inoperative and void. The decision was rendered, 
after elaborate argument, by one of the ablest courts that has 
ever administered justice, speaking through the great Chief 
Justice Marshall, and through another judge of world-wide 
reputation; and although one of their less distinguished asso- 
ciates dissented, it was at once hailed by a large party as a 
secord Magna Charta, was universally acquiesced in, and has 
repe: tedly been affirmed since; and the doctrine has been ex- 
tended, as it necessarily must be, to every species of corpora- 
tion, except those solely owned by the State or established for 
purely governmental purposes, including banks, and canal and 


1 4 Wheat. 518; s. c. 4 Curt. 463. 
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railway companies, — corporations possessing, in many particulars, 
the nature of public institutions. 

How far-reaching this decision really was, could not at the 
time have been perceived by the most far-sighted judge. Its 
effects have been avoided to some extent by legislative and con- 
stitutional enactments reserving the right to amend and revoke 
all subsequent charters; but the large number of cases arising 
under it, and which fill the reports of the Supreme Court, show 
that all efforts on the part of State legislatures to recover the 
power of which the Federal Constitution, as thus expounded, 
has deprived them, have been only partially effectual. It fre- 
quently stands in the way of what all admit would be beneficent 
legislation, and places many corporations monopolizing enormous 
privileges and wielding enormous influence — influence so great 
as often to shape legislation and control political action — entirely 
beyond governmental control, so long as they keep within the 
limits of vague and loosely worded acts of incorporation originally 
drawn up by themselves. Since the decision, a new class of 
corporations have sprung up and extended their operations over 
all the continent, of a character such as was before unknown. 
Commerce is almost entirely dependent upon them, and in their 
honest administration and wise co-operation with the various 
great industries of the country, every person in the land is inter- 
ested. To these great associations, often so powerful as to 
constitute quasi sovereignties, the decision in the Dartmouth 
College case has been indeed, not a Magna, but a Major Charta, 
for it has conferred upon them an independence such as the East 
India Company in its palmiest days never possessed, or even 
aspired to. 

We have spoken of the acquiescence with which the first 
decision was received. It was doubtless to a great extent owing 
to the fact, that the existing and succeeding generations did not 
feel the consequences which we begin to feel and perceive to 
flow from it. Corporations then were few in number, and pos- 
sessed little power for harm; and great confidence was felt, and 
justly felt, in the good sense, judgment, and caution of the persons 
who composed the various State legislatures. There was still, 
too, a lingering suspicion that the main danger in our institutions 
lay on the side of attempted infringements of the rights of prop- 
erty, and if the interpretation by the court of this prohibition 
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on the States was broader than had ever been intended, —if 
statesmen were rather startled to learn that the obscurely worded 
protection given to contracts extended to grants of governmental 
prerogatives and releases from essential public burdens, — the 
thinking public, strongly interested in preserving the sacredness 
of vested rights, was consoled with the thought that property 
was weak and the electoral franchise all but universal, and that 
if the decision was inconvenient, it protected them from dangers 
infinitely more calamitous. 

To question the correctness of this decision may seem to many, 
and particularly to some ardent admirers of Chief Justice Marshall 
and Mr. Webster, as profane as it would be to question the 
authenticity of the writings of St. Paul, — nay, in this sceptical 
age, even more so. And some of those who think it would have 
been better had the case been decided the other way, may rea- 
sonably condemn any attempt to unsettle a branch of the law so 
long established. But the murmuring at the entire doctrine 
which is beginning to be heard throughout the country, the rest- 
less, fitful desire to get rid of it, not yet fully understood by 
themselves, which large classes of people begin to feel, indicates 
that the whole subject must at no distant day be carefully re- 
examined. Any decision in an ordinary case ought as a rule 
to stand; and when a decision has stood for fifty years, even 
to question it, lightly and without sufficient consideration, is 
injurious and censurable, as tending to unsettle our entire system 
of jurisprudence. But constitutional decisions which take from 
the political department of government powers and prerogatives 
usually belonging to it, and which legislation cannot remedy, 
stand on a different footing from ordinary precedents involving 
questions of private rights.! Fifty years is a short period in the 
history of a nation living under a constitution intended to be per- 
petual. The consequences of the Dartmouth College case are 
now beginning to press heavily upon great communities, and the 
pressure, we believe, will increase rather than diminish. It in- 
volves questions of political power, political necessity, it may 
yet be of political safety, and the case will not be let alone, 
however wise it may be to do so. 

Under these circumstances, even hostile criticism of the case 
may do good, if in no other way than in strengthening the foun- 

1 Legal Tender Cases, 12 Wallace, 554. 
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dations on which it rests, and convincing the public that their 
complaints of it are unjust. And as we are yet unsatisfied of its 
correctness, we shall briefly state, with the profoundest veneration 
for the great judges who first announced this decision and for 
the high tribunal that has steadily sustained it, in what respects 
we think it unsound. 

A legislature, in a fit of benevolence, inserts in the charter of a 
charitable institution (or rather does not strike out of it) that it 
shall be exempt from taxation. A great railway company whee- 
dles a State out of privileges, — perchance coupled with a release 
from public burdens, — which enables it to hold whole communi- 
ties in a state of vassalage more galling and more durable than 
any established by the feudal system ; or it combines with a ring 
of bad men, corrupts the judiciary, and plunders the commercial 
capital of the country at pleasure. Or, to use a more painful 
illustration, the perhaps most shamelessly corrupt and contemp- 
tible body of men that ever called themselves a legislature, grant 
to a corporation, for twenty-five years, the exclusive monop 
oly — enforced by penal legislation — of killing butchers’ meat 
in a great city and its suburbs. To rescind the exemption 
from taxation, when it proves burdensome to the State; to 
attempt to limit the powers incautiously granted to the railway 
company, when shown to be mere instruments of oppression and 
extortion; to repeal the monopoly of furnishing an essential 
article of food, even to save two hundred thousand people from 
starvation, —are not wise and beneficent acts of legislation, but 
laws impairing the obligation of contracts, breaches of public 
faith so contrary to sound principles of government that they are 
classed with ex post facto laws and bills of attainder! Chief 
Justice Marshall did not mean this; but his decision means this 
to the present generation. 

The truth is, that the Dartmouth College case, instead of pro- 
tecting the weak against the strong, is a decision all on the side 
of power, making the strong stronger, and the weak weaker, 
almost to helplessness. Passing by the notorious corruption that 
has disgraced some of our legislative bodies, any one acquainted 
with governments and legislatures knows that when the ser- 
vants of the State are honest and capable men, the danger is, not 
that private rights will be sacrificed to public wants, but that 
public rights will be made subservient to private or local interests 
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and private cupidity. When we remember how the crown (that 
is, the public) property has been granted away in England, 
and even now, with all the safeguards that Parliament has 
thrown around it, is often alienated in a manner most detri- 
mental to the State; when we know how the New England 
States have been deprived of almost the entire seashore by legis- 
lative grants made in the supposed interests of commerce for 
erecting wharves, and afterwards often used for building pur- 
poses, and as a means of extorting money from the public for 
relinquishing privileges that cost nothing; when we see how 
Western States have been duped into making most extravagant 
grants of the public domain for the purposes of railways, by capi- 
talists who took advantage of their necessities, and, having grown 
rich out of their bounty, have frequently left the railways to 
them overburdened with debt, and scarcely able in consequence 
to accomplish the purposes for which all this property was given, 
—vwe see that no Dartmouth College decision was needed to pro- 
tect legislative grants in free, or even in the most democratic, 
countries. 

That corporate franchises often involve questions of private 
vested rights which would be destroyed by their revocation, we 
readily admit. But the Federal Constitution does not profess to 
protect property from local State legislation, unless some contract 
is impaired within the meaning of the prohibition in regard to 
them. Property is of various kinds, and is protected to different 
degrees of certainty and on different conditions. Real property 
is one kind ; ordinary personal property is another; slave prop- 
erty, as the owners of it have found out, was another; and the 
peculiar interest which a corporation has in its franchises is 
another. These species of property differ from each other ac- 
cording to the different nature of each, and of necessity must be 
held with different degrees of security. Laws may be passed, 
seriously affecting them, and even destroying them, which, al- 
though producing great hardship, would not be unjust, or calling 
for compensation to the losers by them. We shall show, we 
think, that the laws impairing contracts to which the Constitu- 
tion refers, are laws essentially dishonest, immoral. Not every 
law impairing private contracts is immoral. An embargo does 
this; yet, when necessary, it is just, although it may destroy con- 
tracts, and even ruin, pecuniarily, people interested in them. 
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A bankrupt law impairs contracts ; but it is generally admitted 
to be wise ; and we do not believe that it was intended that the 
States should be restricted from passing laws of this kind, with - 
their full operation and effect, unless the restriction can be im-, « 
plied from the grant of this power to the general government. 
“It is not,” says Mr. Justice Strong, in the Legal Tender Cases, 
“every hardship that is unjust, much less that is unconstitu- - 
tional.” There are governmental functions which must go on, 
be the consequences to private interests what they may, and 
where the law provides no indemnity. The civil operations of 
government sometimes destroy property, life, and even contracts. 
Its military operations destroy these to an appalling extent. 
A fire-engine, driven at full speed on its way to a fire, knocks 
a man down and kills him. He is deprived of life “* without the 
judgment of his peers and the law of the land.” Is Magna 
Charta violated? The answer is, that it has no application. The 
public safety requires the engine to drive through crowded and 
narrow streets at a dangerous speed, and no private rights can 
stand in its way. No such right or power is given in the Consti- 
tution. It has its origin in the law of nature. Salus populi 
suprema lex is the first of law maxims. And herein lies, in our 
judgment, the solution of the much vexed question whether Con- 
gress can impair the obligation of contracts. There was no such 
power given; it would have been anomalous indeed if there had 
been. But contracts are no more sacred than life and limb; and 
there are governmental prerogatives that must at times be exer- 
cised, however they affect contracts. The power to lay an em- 
bargo, and to establish a bankrupt law, are instances of these. 
The Legal Tender Cases afford a most striking illustration. How- 
ever doubtful may have been the constitutionality of the Legal 
Tender Act (and all admit it was a very close case), we must con- 
fess that we never could appreciate the argument drawn from its 
impairing contracts. All this, we think, holds true equally in 
“respect of the States acting within the limits of their sovereignty. 
Of course this principle has limits which we cannot now consider. 
We merely use it as an illustration. It is liable to abuse; but 
that only shows the imperfection of all human institutions, and in 
no wise disproves its necessity. Out of it grows what is known 
as the police power, which we apprehend may often seriously 
1 12 Wallace, 552. 
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affect contracts, and yet be constitutionally exercised; but the 
relation of it to the protection given them in the Constitution has 
not yet been clearly defined.} 

The history of the clause respecting contracts, although very 
scanty, is not uninstructive, and tends to throw light upon the 
intent of the framers of the Constitution. On the 11th of July, 
1787, Congress passed the famous ordinance for the governmezt 
of the North-Western Territory, drawn up by Mr. Dane. In 
that was the following restriction respecting contracts : — 

“ And in the just preservation of rights and property, it is understood 
and declared that no law ought ever to be made or have force in the said 
territory that shall in any manner whatever interfere with or affect private 
contracts or engagements bond fide and without fraud previously formed.” 


On the 28th of August in that same year, in the Constitutional 
Convention, when Article XII. of the draft of a constitution was 
under consideration, which, as it then stood, enacted that “ No 
State shall coin money nor grant letters of marque and reprisal, 
nor enter into any treaty, alliance, or confederation, or grant any 
title of nobility,” Mr. King moved to add the above prohibition, 
and thus make it applicable to the States; and the following 


debate ensued : — 


“Mr. Gouverneur Morris. — This would be going too far. There 
are a thousand laws relating to bringing actions, limitations of actions, &c., 
which affect contracts. The judicial power of the United States will be a 
protection in cases within their jurisdiction; and within the State itself a 
majority must rule, whatever may be the mischief done among themselves. 

“Mr. Suerman. — Why, then, prohibit bills of credit ? 

“Mr. Wixson was in favor of Mr. King’s motion. 

“Mr. Mapison admitted that inconveniences might arise from such a 
prohibition ; but thought, on the whole, it would be overbalanced by the 
utility of it. He conceived, however, that a negative on the State laws 
could alone secure the effect. LEvasions might, and would, be devised by 
the ingenuity of the legislatures. 

“Colonel Mason. — This is carrying the restraint too far. Cases will 
happen that cannot be foreseen, where some kind of interference will be 
proper and essential. He mentioned the case of limiting the period for 
bringing actions on open account, — that of bonds after a certain lapse of 
time, — asking, whether it was proper to tie the hands of the states from 
making provision in such cases. 


1 See Thorpe v. Rutland and Burlington Railroad Co., 27 Vt. 140. 
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“Mr. Witson. — The answer to these objections is, that retrospective 
interferences only are to be prohibited. 

“Mr. Mapison. —Is not that already done by the prohibition of ex post 
facto laws, which will oblige the judges to declare such interferences null 
and void ? 

“Mr. Rur_epce moved, instead of Mr. King’s motion, to insert ‘nor 


pass bills of attainder, nor retrospective [in the printed Journal ‘ ex post 
facto’) laws.” 


On which motion seven States vote aye; and Connecticut, 
Maryland, and Virginia, no. 

On the following day, “ Mr. Dickinson mentioned to the 
House that, on examining Blackstone’s Commentaries, he found 
that the term ex post facto related to criminal cases only ; that they 
would not, consequently, restrain the States from retrospective 
laws in civil cases ; and that some further provision for this pur- 
pose would be requisite.” 

On the 14th of September, Colonel Mason moved to strike out 
from the clause the words “ nor any ex post facto law.” 


“He thought it not sufficiently clear that the prohibition meant by this 
phrase was limited to cases of a criminal nature; and no legislature ever 
did or can altogether avoid them in civil cases. 

“ Mr. Gerry seconded the motion; but with a view to extend the pro- 
hibition to ‘civil cases, which he thought ought to be done. 

“On the question all the States were, no.” 


Afterwards, although on whose motion does not appear, the 
clause was altered so as to read as it now does, namely, “ pass 
any bill of attainder, ex post facto law, or law impairing the obli- 
gation of contracts.” 

It is very apparent, and such is the opinion of Mr. Curtis, the 
author of the History of the Constitution, that the object of 
the change made from the words of the prohibition in the ordi- 
nance of 1787, was to diminish, and not to increase, the force of 
the prohibition, although this certainly has not been its result. 
The phraseology was not fortunate. We have seen it stated, 
although we cannot now say where, that the author of the pecu- 
liar wording was Mr. Wilson, afterwards one of the first Justices 
of the Supreme Court of the United States, who was a Scotch 


1 Madison Papers, 5 Elliot’s Debates, 485, 488, 545, 546; 1 Curtis’s History of the 
Constitution, 452; 2 Ibid. 367. 
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civil-law lawyer ; and the language which has given rise to so 
much discussion, and the meaning of which to common-law 
lawyers has seemed obscure from its tautology, was evidently 
derived from the civil law. uv 

Justinian says, “ An obligation is a chain of the law by which 
we are necessarily bound to make some payment according to 
the laws of our country.”! He then divides obligations prima- 
rily into two kinds: civil and pretorian ; and secondly into four 
species: those arising ex contractu, quasi ex contractu, ex male- 
ficio, quasi ex maleficio.” 

Gaius says that “ every obligation arises either from contract or 
tort.” 

From this it appears that the obligation of a contract 
means the legal rights and liabilities growing out of a con- 
tract as distinguished from those growing out of a tort. The 
word obligatio has a limited meaning. ‘‘ The Romans,” says 
Mackeldey, ‘“* never used obligatio in the sense of duty in general 
[officium], but confined it merely to claims and debts.” Obligatio 
ex contractu, therefore, means little more than a debt. ‘* What- 
ever,” says Blackstone, “ the laws order any one to pay, that 
instantly becomes a debt which he hath beforehand contracted to 
discharge.” This definition, which, even as applied to contracts, 
is pretty broad, covers, we think, substantially all that the framers 
of the Constitution intended. It is a pity they did not say this ; 
for, if any error has been made in construing this phrase, we 
think it arose from the, to us, vague and ill-chosen language.’ The 
euphonious Latinism, * obligation of a contract,” Mr. Webster 
doubtless played upon with musical iteration ; and in the mouth 
of so skilful an orator, it must have been as effectual as the phrase 
' “chartered rights of men” was in 1783, when the East India 
Company appealed to Magna Charta in support of their right to 


1 Obligatio est juris vinculum, quo necessitate astringimur alicujus rei solvendz 
secundum nostre civitatis jura.” Inst., III. 14. 

Inst., IIL. 14, §§ 1, 2. 

3 Omnis enim obligatio vel ex contractu nascitur vel ex delicto. Gaius, III. 88; Abdy & 
Walker’s edition, 196. The learned translators in their note to this passage say, of 
the words quoted from Justinian, secundum nostre civitatis jura, “ the words of the defi- 
nition indicate that no obligation was recognized by the law unless it could be enforced 
by action.” 

4 Compendium of Modern Civil Law, § 10, note. 

5 See, for example, the trouble it gave in Ogden v. Saunders, 12 Wheat. 213. 
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oppress and plunder thirty millions of Asiatics without parlia- 
mentary interference. 

But it is not every liability sounding in contract that is in- 
cluded in the words obligatio ex contractu. These only include ex- 
press contracts, not implied ones, obligationes quasi ex contractu, 
This distinction, universal in the civil law, Erskine adopts in 
his Principles of the Laws of Scotland, — high authority on law 
terms used by a Scotch lawyer. The distinction, therefore, could 
hardly have been absent from Judge Wilson’s mind. “ Quasi 
contracts,” says the Scotch Commentator, “ are formed without 
explicit consent, by one of the parties doing something that by 
its nature either obliges him to the other party or the other party 
to him.” ? Assuming, what we do not admit, that obligatio can 
include agreements made by the sovereign touching his preroga- 
tives, such peculiar contracts fall rather within the class of quasi 
contracts than contracts. 

A reasonable construction of the clause will extend it to all 
pecuniary and monetary obligations or liabilities arising out of 
contracts. As thus construed, it would apply to contracts made 
by the State as well as to contracts made by private persons, 
where the State contracts as a private person might; as, for in- 
stance, in buying and selling property, conveying land, or borrow- 
ing money. In all these respects, the State deals as any 
individual would with things to which it has no different title, 
although, in consequence of its sovereign exemption from suit by 
private persons, there may often be no means of compelling it 
to fulfil its engagements. Thus repudiation by authority of the 
legislatures of some of the States of their public debt, was un- 
doubtedly violating the obligation of contracts within the mean- 
ing of the Constitution. 

But beyond this we cannot concur with the decisions of the 
Supreme Court in extending the inhibition to agreements by the 
States. Contracts which, from their subject-matter, are public 
ones, were not included within the ordinance of 1787; then, 
why should they be within words notoriously adopted to narrow 
the prohibition of the ordinance? 


The necessity of some check upon the States in regard to debts, 


1 Erskine’s Principles of the Laws of Scotland (14th ed.), 277, 328. See also 
Leapingwell, Roman Civil Law, 184; Colquhoun, Roman Civil Law, § 1761. 
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had been shown by stay laws and other enactments during the 
Revolution and Confederation. Hamilton says, in one of the 
only two references in The Federalist to this enactment, that 
“ Laws in violation of private contracts, as they amount to aggres- 
sions on the rights of those States whose citizens are injured by 
them, may be considered as another probable source of hostility. 
We are not authorized to expect that a more liberal or more 
equitable spirit would preside over the legislations of the indi- 
vidual States hereafter, if unrestrained by any additional checks, 
than we have heretofore seen, in too many instances, disgracing 
their several codes.” } 

It is to be noted further, in regard to this restriction, that it 
is not, like the prohibition to coin money or to make treaties, a 
transfer of a power from the States to the United States ; nor is ita 
case in the nature of those limitations on legislative power placed in 
constitutions, not with the idea that the provision in the constitution 
respecting them is to be perpetual, but that it is one which should 
not be altered except by the people in their sovereign capacity, 
and with all the solemnity attending any alteration in the funda- 
mental law; such as, for instance, provisions in respect of appel- 
late courts, the tenure of judicial office, and the like : all of which, 
while placed beyond the control of the legislature, may be changed 
as necessity requires. The prohibition is in the nature of a 
declaration of a perpetual and immutable principle of govern- 
ment. The maxim Noscitur a sociis, demands this construction, 
and contemporary opinion of the highest authority establishes it. 

It is connected with bills of attainder and ex post facto laws, — 
' acts of legislation which the direst necessity could never, in the 
opinion of our ancestors, justify. 


“ Bills of attainder,” says Madison, “ex post facto laws, and laws impair- 
ing the obligation of contracts, are contrary to the first principles of the 
social compact, and to every principle of sound legislation. The two former 
are expressly prohibited by the declarations prefixed to some of the State 
constitutions, and all of them are prohibited by the spirit and scope of 
these fundamental charters.” ? 

“An act of the legislature,” said Mr. Justice Chase, “ (for I cannot call 
it a law) contrary to the great first principles of the social compact, cannot 
be considered a rightful exercise of legislative authority. The obligation 
of a law in governments established on express compact and on republican 


1 The Federalist, No. VIL. 2 The Federalist, No. XLIV. 
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principles, must be determined by the nature of the power on which it is 
founded. A few instances will suffice to explain what I mean. A law 
that punished a citizen for an innocent action, or, in other words, for an act, 
which, when done, was in violation of no existing law ; a law that destroys, 
or impairs, the lawful private contracts of citizens. . . . It is against all 
reason and justice for a people to intrust a legislature with such powers; 
and, therefore, it cannot be presumed that they have done it.” * 


It must be remembered that in all the leading cases in which 
the court had occasion to consider and construe this clause, it 
had not the aid of a knowledge of its history to throw light upon 
it. The Madison Papers were not published until 1840, some 
years after Chief Justice Marshall’s death ; and even the Journal 
of the Convention was not published until after the decision in 
the Dartmouth College case.? Neither does it appear that the 
judges were aware that the language of the prohibition was 
derived from the civil law. In Ogden v. Saunders, Mr. Justice 
Trimble cites Justinian’s definition of an obligation; but even he - 
does not say that the clause had its origin in that source. It is 
to be regretted also that this clause never came before the 
Supreme Court for construction while Judge Wilson was on the 
bench.® 

The first case in which the court had occasion to consider it, 
was Fletcher v. Peck, argued and decided in 1810.4 It was a 
case of a grant of land made by the legislature of the State of 
Georgia, which a subsequent legislature had annulled and re- 
pealed, on the ground that the first grant had been obtained 
by fraud. It will thus be perceived that the contract was exe- 
cuted, and one of the questions before the court was, whether 
the prohibition extended to executed as well as to executory 
contracts; and a majority of the court held that it did. 


“A contract,” says Chief Justice Marshall, “is a compact between two 
or more parties, and is either executory or executed. An executory con- 
tract is one in which a party binds himself to do, or not to do, a particular 
thing: such was the law under which the conveyance was made by the 
governor. A contract executed is one in which the object of contract is 
performed ; and this, says Blackstone, differs in nothing from a grant.” 


1 Calder v. Bull, 3 Dall. 388. 2 The preface bears date October, 1819. 
3 He died in 1798. * 6 Granch, 87. 
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Although in the view which we have taken of the meaning of 
the phrase obligation of contracts, it is a rather broad construction 
to apply it to a grant, yet this is one of those questions which, 
when once decided, had best not be reopened.! The grant of 
land by the State of Georgia in this case, was a purely pecuniary 
transaction. It was a private contract; for the question whether 
a contract be a public or private one, must depend upon its sub- 
ject-matter, and not upon the parties to it. . This being so, and 
it being the opinion of the court that the clause in the constitu- 
tion was broad enough to include executed contracts, the case 
clearly fell within the prohibition. 

A further remark, however, ought to be made with respect to the 
language of Chief Justice Marshall in this case, so far as it applies 
to a grant between private parties. A statute might affect these 
in divers ways. If the legislature declared that a grant made by 
A to B was utterly null and void, and thus reinvested A with 
the land included in the grant, this might be a law impairing the 
contract made between the parties. But it is very clear that the 
same thing might be done by other words which it would be 
very difficult to bring within that phrase. If the legislature 
transfers property from A to B without consideration, it may be 
void as taking private property without just compensation, or as 
taking private property for private purposes. But how could it 
be considered as a law impairing the obligation of any contract ? 
The law might in terms recognize the contract ; might admit its 
validity. Under no circumstances could it be a law impairing 
the obligation of contracts, unless the property was transferred 
back to the person from whom it had been purchased, and then 
only, we think, when this was done by simply annulling the 
original grant. 

The case of Terrett v. Taylor? which came before the court in 
1815, needs more careful examination. It was an appeal from 
the Circuit Court of the District of Columbia, which then in- 
cluded the county of Alexandria, originally ceded by Virginia, 
and, in 1846, ceded back to that State. It was not, therefore, a 


1 Mr. Justice McLean, who was inclined to carry the prohibition further than per- 
haps any other judge who ever sat on the bench, except Justices Story and Wayne, 
doubted whether it should have been extended to executed contracts. Charles River 
Bridge v. Warren Bridge, 11 Pet. 578. 

2 9 Cranch, 48. 
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case brought up to the court under the 25th section of the Judi- 
ciary Act. 

In provincial times, the Anglican Church had been the estab- 
lished church of Virginia, and parishes were organized, and the 
parsons were seised, as of freehold, of the property of the parish, 
as corporations sole, according to the ecclesiastical law of England. 
At the Revolution, the church was disestablished ; but statutes 
were passed in 1776, 1784, and 1788, confirming the title of the 
respective parishes to the church property, and authorizing the 
church-wardens and other trustees to hold the same in trust for 
the parishes. By subsequent statutes, one of which was enacted 
after the separation of Alexandria county from Virginia, and 
consequently could have no application to the property in suit, 
these statutes were repealed, and the property appropriated to 
the support of the poor. These subsequent statutes were de- 
clared unconstitutional. 

Mr. Justice Story, who delivered the judgment of the court, 
- held that the church property in Virginia was not public prop- 
erty, but the property of the several parishes, and did not become 
the property of the State by the Revolution and the disestablish- 
ment of the church. 


“ Had the property thus acquired,” says he, “ been originally granted by 
the State or the king, there might have been some color (and it would _ 
have been but a color) for such an extraordinary pretension. But the 
property was, in fact and in law, generally purchased by the parishioners, 
or acquired by the benefactions of pious donors. The title thereto was 
indefeasibly vested in the churches, or rather in their legal agents. It 
was not in the power of the crown to seize or assume it; nor of the parlia- 
ment itself to destroy the grants, unless by the exercise of a power the 
most arbitrary, oppressive, and unjust, and endured only because it could 
not be resisted.” 


If this were so, then the statutes declared unconstitutional con- 
flicted with that article of the constitution of Virginia which 
provided that the general assembly should not pass ‘any law 
whereby private property should be taken for public uses without 
just compensation ;”’ and the manner in which this case came 
before the court presented the question for its decision. Whether 
the property was public or private, the statutes repealed consti- 
tuted a legislative grant, release, or confirmation of the land to 
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the several parishes, which was a contract protected by the Con- 
stitution within the decision of Fletcher v. Peck. 

The further remarks of Mr. Justice Story in regard to corpora- 
tions were purely obiter dicta. No direct reference is made, in 
the opinion, to the prohibition in regard to contracts, but the 
statutes are declared in general terms to be contrary to both the 
Federal and State constitutions. The case, therefore, when thus — 
examined, goes no further than Fletcher v. Peck. The same may 
‘be said of Pawlet v. Clark,) decided at the same term, which also 
came up from the Circuit Court. It may be well, however, to 
add, with respect to Terrett v. Taylor, first, that the judgment 
was only the judgment of a majority of the court,—and it is 
understood that Chief Justice Marshall was the dissentient judge ; 
and, secondly, that the doctrine of the court in regard to the 
nature of the church property directly conflicts with that which 
has been claimed by the English Parliament, and which has had 
a practical application to the property of the Irish Church. On 
the continent of Europe, too, and notably in Italy, the legisla- 
tive bodies treat church property as property that can be legiti- 
mately appropriated by the legislature to secular purposes. 

In these cases, the court, although it had given a broad and 
liberal construction to the prohibition upon the States in regard 
to contracts, had not extended it beyond classes of contracts 
which might, not unfairly, be considered as falling within the 
spirit and intent of the words used. Between the cases, how- 
ever, of Fletcher v. Peck and Terrett v. Taylor, a case came 
before the court which was the first step towards the later doc- 
trine, and towards construing the prohibition as one that imposed 
upon the court the duty of preventing all unjust legislation that 
could by the broadest meaning be brought within its terms. “We 
must be permitted to say,” said Mr. Justice Miller, in his able 
dissenting opinion in Washington University v. Rouse,? “ that, in 
deciding the first of these propositions, namely, the validity of 
the contract, this court has, in our judgment, been, at times, quick 
to discover a contract that it might be protected, and slow to per- 
ceive that what are claimed to be contracts were not so, by reason 
of the want of authority in those who profess to bind others. 
This has been especially apparent in regard to contracts made by 
legislatures of States, and by those municipal bodies to whom, in 


1 9 Cranch, 292. 2 8 Wallace, 489, 442. 
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a limited measure, some part of the legislative function has been 
confided.” Boni judicis est ampliare jurisdictionem. 

The case of New Jersey v. Wilson,) decided in 1812, was a case, 
in our humble opinion, wholly distinguishable in principle from 
Fletcher v. Peck, and from that class of cases to which the prohi- 
bition in the Constitution was meant to apply. 

The remnant of the tribe of Delaware Indians had claims to a 
considerable portion of lands in New Jersey, which the govern- 
ment desired to extinguish. For this purpose a convention was: 
held in 1758, and a proposition was made by the Indians, the 
basis of which was that the government should purchase a tract 
of land on which they might reside; in consideration of which 
they would release their claims to all other lands in New Jersey 
south of the river Raritan. This proposition was assented to, 
and the legislature passed an act to give effect to this agreement. 
This act, among other provisions, authorizes the purchase of lands 
for the Indians; restrains them from making leases or sales, and 
enacts “ that the lands to be purchased for the Indians aforesaid 
shall not hereafter be subject to any tax, any law, usage, or cus- 
tom to the contrary thereof in anywise notwithstanding.” In 
1801, the Indians, with the consent of the legislature, sold the 
lands thus conveyed to them. The act authorizing the sale con- 
tained no reference to the privilege of exemption from taxation. 
The court held that the exemption followed thg ‘and into the 
hands of the purchaser, and was a contract prevected by the Con- 
stitution. 

With the highest reverence for the Chief Justice who delivered 
the opinion of the court in this case, we are constrained to ques- 
tion the correctness of this decision. We do this the more 
readily, because the case was submitted without argument, and 
because also it involves a principle which, while steadily adhered 
to by the Supreme Court, has never been generally assented to 
by the profession. 

In the first place, this was not a private contract in respect of 
its subject-matter, but was an agreement in regard to the prerog- 
ative right of taxation, —a prerogative, as Chief Justice Marshall 
has said, essential to the existence of government. It did not, 
therefore, come within the language of the prohibition contained 
in the ordinance of 1787, which the framers of the Constitution 
thought too broad to impose upon the States. 

1 7 Cranch, 164. 
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Chief Justice Parker, of New Hampshire, who, in Brewster v. 
Houyh,! argued strongly against the power of a legislature to 
contract away its right of taxation, attempted to distinguish New 
Jersey v. Wilson on the ground that the act was in the nature of 
a treaty with the Indians, a separate and distinct body, governed 
by their own laws, although residing within the province of New 
Jersey. But this would render it still less a private contract ; for 
if it was a treaty, it was a contract between two public bodies 
‘concerning a governmental prerogative, and, therefore, both as to 
parties and as to subject-matter, was a public contract. 

Broad principles of public policy too, and the interests of gov- 
ernment, forbid, in our judgment, a permanent recognition of the 
doctrine of this case. The power of taxation is one of the two 
prerogatives that are absolutely essential to the existence of sov- 
ereignty, without which no civilized government can last a week. 
It is too late in the day to question that the States of the Union 
are sovereignties in which, notwithstanding that their highest 
sovereign prerogatives have been transferred to the Federal gov- 
ernment, by far the larger part of the sovereign functions are yet 
embodied. The results which will follow, if the legislature, act- 
ing under any form of constitution, can release the right of taxa- 
tion so that it will be out of the power of the State, whether 
acting by the legislature or by the people in their sovereign 
capacity, ever to resume it (and we are supposing no extreme 
case), would uid be such as greatly to embarrass the govern- 
ment, if not, in some respects, to make government impossible. 
It is no very extravagant, nor, in the rapid growth of our country, 
any very improbable, assertion, to say that by such means an 
extent of territory equal to the city of New York, or, say, to 
Chicago or St. Louis, might be entirely and forever exempted 
from taxation: that is, all the real property in a given district to 
the value of hundreds of millions of dollars. How, in such a 
case, could a government be carried on within the limits of the 
territory so free from all liability to share the public burdens, — 
not the State government, but the local municipal government, a 
branch of the government no less essential than the main govern- 
ment ? Suppose a great city had grown up on the lands thus 
exempted by the legislature of New Jersey, how long would it 


1 10 N. H. 138. 
VOL. VIII. 14 


l 
l 
) 
f 
1 
XUM 


206 THE DARTMOUTH COLLEGE CASE. 


have been tolerated, be the constitution what it may, and be 
the decisions of the court what they may, that the owners of this 
property should be exempted from taxation? There are limits 
to all judicial interference with the functions of government, how- 
ever questionable may be their legality. There are times when 
a people will break away from all constitutional restraints; and 
should a case arise, as it may yet arise in one of the Western 
States, fairly testing this, as it seems to us, most unsound prin- 
ciple of law, any decision of the courts rendering a large extent 
of territory or a great corporation entirely exempt from taxation, 
would be utterly repudiated and nullified by force. 

In Commonwealth vy. Bird, Mr. Justice Jackson, speaking for 
the Supreme Court of Massachusetts in a case in which it was 
contended that the State legislature could not revoke an exemp- 
tion from militia duty, said, “ We are not prepared to say that 
any one set of legislators can control their successors to this 
extent in a case of such vital importance to the Commonwealth.” 
And yet he adds, ** There may undoubtedly be cases in which it 
might be deemed a breach of the public faith to revoke such 
exemptions.” To us it seems that such prerogatives as the 
power of imposing taxes and compelling the military service of 
subjects, are not only not within the intention of the prohibition 
in the Constitution, but that contracts in respect of them must, 
from necessity, be political questions, and, therefore, not properly 
cognizable by any court. 

A great doubt has indeed been expressed, notwithstanding 
these decisions in regard to taxation, whether a State can contract 
away its right to take private property for public uses, known by 
the clumsy appellation of the law of eminent domain, or the 
police power, so called, to which all property is liable? But 
neither of these prerogatives, important as they are, is so essen- 
tial to the existence of government as the right of taxation. 
Give a State the power to tax property to an unlimited extent, 
and there would be very few cases in which it could not by pur- 
chase procure all the private property needed for public uses, 
however ruinous in a pecuniary point of view the want of power 
to take it might be. The State could exist without it; and so 
it might without the police power. And yet in regard to either 


1 12 Mass. 448, 446. 
2 Cooley on Const. Lim. 280 et seg., and cases cited. 
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of these, and especially the latter, an irrevocable contract of 
exemption would seem, from its mere statement, to be little better 
than an absurdity. Imagine, for example, a contract that a 
man’s house shall never be liable to be pulled down to stop a 
fire! We can well conceive what little respect would be paid to 
such a contract, and with what supreme contempt the public 
would regard the constitutional lawyer who should warn the 
authorities against breaking it. And yet this, in its conse- 
quences, would not be so unreasonable as a contract exempting 
property from taxation. 

We are not arguing now against the policy of the States 
exempting certain property held for religious and charitable pur- 
poses from ordinary taxes. That is a question which each State 
must determine for itself. We are simply arguing that the whole 
subject is one which from its nature can never be the subject- 
matter of a contract within the meaning of the Constitution, or 
within any practical meaning which the word has in courts of 
justice. The decision in New Jersey v. Wilson, however, al- 
though condemned by a large part of the profession, and although 
it has been submitted to by the States, not without murmuring, 
has been steadily maintained by a majority of the court against a 
protesting minority. And we regret to perceive that the doctrine 
has recently been reaffirmed, seemingly without dissent. We do 
not believe, however, that the question is yet settled, nor can we 
doubt what the ultimate decision will be.! 

We have thus traced the history of the clause (at the risk of 
being tedious) from its birth in the ordinance of 1787 up to the 
time when its protection was invoked for the charters of corpora- 
tions. We have seen how it had grown from a prohibition on 
interference with private contracts into one including engage- 
ments made by the sovereign in respect of sovereign prerogatives. 
By this time, Judge Wilson, had he been living, would hardly 


1 In New Jersey v. Wilson, the State of New Jersey did not deny the validity of 
the agreement, but only contended that it did not follow the lands into the hands of the 
purchasers. In Gordon v. Appeal Tax Court, 3 How. 133, the doctrine was assumed 
by the court and not denied by counsel. In State Bank of Ohio v. Knoop, 16 How. 
869, the question was first really adjudicated, Catron, Daniel, and Campbell, JJ., 
dissenting. In Home of the Friendless and Washington University v. Rouse, 8 Wallace, 
430, 489, it was again affirmed, Chase, C. J., and Miller and Field, JJ., dissenting. 
In Washington Railroad y. Reid, 18 Wallace, 264, it was reaffirmed, being treated as 
res adjudicata. 
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have recognized his handiwork. But a decision was to come 
which extended it even further, and which, although it was no 
more important in principle than New Jersey v. Wilson, has 
turned out to be infinitely more so in fact, from its far-reaching 
application and from its practical limitations upon the rights of 
government. 

Most lawyers read the Dartmouth College case while studying 
law, and when they are no more likely to question it than they 
were to question the precepts of the Bible when taught them by 
their mothers. Few read it afterwards except to extract an 
argument or illustration from it ; and very few indeed investigate 
the principles and precedents upon which Mr. Webster and the 
judges based it. Even within recent years, when its incon- 
venience is severely felt, most of those who censure it assume 
that the court could hardly have escaped the conclusion it 
reached. Our examination of it, therefore, may give most of 
our readers some information, even if they fail to see the force 
of our reasoning. (As the charter of the college was granted 
by George the Third, the whole inquiry turned on the ques- 
tion, what was the engagement that the King, as representative 
of the nation, entered into in its behalf? This depended 
upon the nature of corporate bodies of the character of Dart- 
mouth College, under the law of England at that time ; and if the 
judges erred in their conclusions in this respect, then their whole 
superstructure falls to the ground. 

It will only be necessary to make a brief statement of the case, 
in order to show the questions involved in this discussion. 

In 1769, George the Third granted a charter, which recited 
that Dr. Eleazar Wheelock had established at his own expense @ 
charity school for the instruction of Indians in the Christian 
religion; that he had appointed an agent to solicit contributions 
in England for carrying on and extending the charitable work, 
and had constituted the Earl of Dartmouth and others trustees 
of the moneys which had been and should be contributed to him, 
and had authorized them to fix on a site for the college; that 
they determined to establish the school in the western part of 
New Hampshire; that Dr. Wheelock had applied for a charter; 
and in consideration of the premises the charter was granted, 
constituting the trustees of said college a body politic, to be 
known by the name of the Trustees of Dartmouth College, with 
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power to acquire real and personal property, and to pay the 
president, tutors, and other officers, such salaries as should be 
allowed ; that the said Dr. Wheelock should be the “ founder of 
said college,” and should be the president thereof, with power 
by his last will to appoint a successor until such appointment 
shall be disapproved by the trustees; the trustees to have power 
to appoint and displace the officers thereof, to make ordinances, 
orders, and laws for the government of the college, the same 
not being repugnant to law, and not excluding any person of 
any religious denomination whatsoever on account of his specu- 
lative sentiments in religion. 

The charter contained the technical words that we, “of our 
special grace, certain knowledge, and mere motion, . . . for us, 
our heirs and successors, will, give, grant, and appoint that the said 
trustees and their successors shall forever hereafter be, in deed, 
act, and name, a body corporate and politic.” And all the privi- 
leges were given them to act “in as full and ample a manner, to 
all intents and purposes, as a natural person or other body politic 
or corporate is able to do by the laws of our realm of Great 
Britain or of our said province of New Hampshire.” The charter 
also granted unto the college the right to “ grant any such degree 
or degrees to any of the students of the said college, or any others 
by them thought worthy thereof, as are usually granted in either 
of the universities or any other college in our realm of Great 
Britain.” 

The charter was accepted; and the property which had been 
given was conveyed to and vested in the corporate body. It is 
probable that the Earl of Dartmouth and others in England 
were, in fact, the largest contributors; but the charter recites 
that Dr. Wheelock himself was the founder of the college. The 
college continued to be governed by this charter until 1816. 

The nature of the corporation established by the charter of the 
king is a matter about which there can be no dispute. It was 
an eleemosynary corporation, administering a public charity. 
Wheelock, as founder, would have had a right by the laws of 
England to be visitor; and his visitatorial authority would have 
descended to his heirs in default of there being any other ap- 
pointed. He, however, did not retain any such right. The 
trustees were made both trustees and visitors, as is usual in col- 
leges in this country, and there was no body or person outside 
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that could exercise visitatorial authority over them. For breaches 
of trust, however, being a public charity, they were liable to be 
supervised in respect of their trust by courts of equity, upon 
information filed by the Attorney-General in behalf of the soy- 
ereign; and they would have been equally liable had they been 
trustees administering a public charity without incorporation. 

In 1816, the legislature of New Hampshire passed an act, 
entitled “An Act to amend the Charter, and enlarge and im- 
prove the Corporation of Dartmouth College ;”’ the preamble of 
which recited that the “ college of the State may, in the opinion 
of the legislature, be rendered more extensively useful.” There- 
fore it changed the name from Dartmouth College to Dartmouth 
University, increased the number of trustees from twelve to 
twenty-one, enlarged its powers, authorizing it to establish differ- 
ent colleges, created a board of overseers, gave to the amended 
corporation all the powers, privileges, and property enjoyed by 
the old one, and made other changes of a like nature. The 
majority of the old corporation refused to accept the new charter, 
brought an action of trover against the treasurer of the new 
university for the record books of the college, and, after the 
Supreme Court of New Hampshire decided that the amended 
charter was constitutional,! removed the case by writ of error to 
the Supreme Court of the United States, under the 25th section 
of the Judiciary Act. The case was argued at February Term, 
1818, by Mr. Hopkinson and Mr. Webster for the plaintiffs, —by 
the latter in a masterly manner, and with an array of authorities 
skilfully selected to prove what was necessary to carry the plain- 
tiffs’ case, and to prove nothing beyond. Indeed, this celebrated 
argument deserves the encomiums which have been heaped upon 
it, with the immaterial exception of being sound. The case 
admitted of rhetoric, and there was plenty of it. For the defendant 
—that is, for the State of New Hampshire — the case was argued 
very imperfectly by Mr. Wirt, Attorney-General, and Mr. Holmes, 
—another of the thousand instances which show how much 
better private interests are defended and protected than public 
ones.? Had the case for the defence been presented with the 


1 Dartmouth College vy. Woodward, 1'N. H. 111. 

2 We have been of this opinion since we first carefully examined the case, and we 
are glad to find that Mr. Webster fully sustains us. He says of Mr. Holmes’s argu- 
ment, ‘“ Upon the whole, he gave us three hours of the merest stuff that was ever 
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research and ability with which Mr. Sergeant and Mr. Binney 
argued the Girard Will case, or with which Mr. Dana and Mr. 
Evarts argued the Prize Causes, we are convinced that the deci- 
sion would have been very different. 

At February Term, 1819, the court reversed the judgment of - 
the Supreme Court of New Hampshire, deciding that the legis- 
lature had no power to amend the charter without the consent 
of the trustees, and that the statute by which they attempted to 
do so was a law impairing the obligation of contracts within the 
meaning of the Constitution of the United States. Mr. Justice 
Duval dissented, but read no opinion.? 

The opinion of the Chief Justice, who delivered the judgment 
of the court, is characterized by his usual massive strength and 
cogent powers of reasoning, but, nevertheless, in our judgment, 
is, in some respects, not quite worthy of him, and treats the case 
too much as a matter of abstract reasoning. We think there 
is apparent, in many parts of it, proof that he found it extremely 
difficult to state with precision the principle upon which the 
decision could rest, without at the same time deciding that the 
prohibition against impairing the obligation of contracts applied 
to the political government of a State. Chief Justice Marshall 
was not given to elaborate examination of authorities. Neverthe- 
less, when investigating a question wholly or in part depending 
on them, he generally gave them some attention, as is observable 
in the judgment he delivered at the same term, in Baptist Asso- 
ciation v. Hart.2 It is significant, therefore, that in this case, 
with the exception of two incidental references to Blackstone, 
there is not a single authority of any kind cited; and it is but 
fair to conclude that the learned judge felt that it was safest 
thus to do. He was probably led to the conclusions to which he 


uttered in a county court. ... Wirt followed. He is a good deal of a lawyer, and 
has very quick perceptions and handsome power of argument. But he seemed to 
treat this case as if his side could furnish nothing but declamation. . . . He made 
an apology for himself that he had not had time to study the case, and had hardly thought of 
it until he was called on.’ Mr. Webster to Mr. Mason, March 13, 1818; 1 Webster’s 
Private Corr. 275,276. Butsee, contra, Mr. Webster to Mr. Wirt, 2 Kennedy’s Life of 
Wirt, 82, 83. Mr. Pinkney said, that “ Wirt’s back was not strong enough for such 
a case.” The best statement of the defendant’s side is the able opinion of Chief 
Justice Richardson in the New Hampshire court. 

1 The court consisted of Marshall, C. J., and of Washington, Johnson, Livingston, 
Todd, Duval, and Story, JJ. 

2 4 Wheat. 1. 
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came by the seeming hardship of the case, and by a feeling that 
public policy demanded it, that many private rights were tied up 
with corporate privileges, and that it would be exceedingly dan- 
gerous to leave these at the mercy of State legislatures ; and that, 
therefore, upon the whole, it was best to take advantage of the 
clause in the Constitution, as already broadly construed, to pro- 
tect from legislative action corporate charters as well as ordinary 
contracts. 

Mr. Justice Washington endeavors to maintain his conclusions 
by authorities. His opinion is short, and occupies a position 
about half way between the Chief Justice’s and Judge Story’s. 
Perhaps the reason why this excellent judge (never given to dis- 
play) wrote an opinion at all was, that he was not satisfied with 
the reasoning of the Chief Justice, and thought he could place 
the decision on a firmer foundation. 

Mr. Justice Story’s opinion is much more elaborate and ambi- 
tious. Of this distinguished jurist —the most learned lawyer, 
whether we consider the extent or the variety of his attainments, 
that our country has produced — we wish to speak with all the 
respect that his eminence deserves. Upon questions of private 
rights, his judgments are of high authority, and are often admi- 
rable; and the value of his text-books is shown by the fact that 
now, after a lapse of between thirty and forty years, they keep 
their place as standard authorities in the courts of America and 
England. But in respect to government and governmental au- 
thority, his views were, to say the least, often eccentric. His 
dicta in this case go far beyond the record, and have been most 
essentially qualified by later decisions. 

Before discussing the doctrines of this case, it may be well to 
say a word or two about the nature of corporations. Kyd, whose 


ity on the subject, so far as it goes, says: — 


“ A corporation, then, or a body politic, or body incorporate, is a collec- 
tion of many individuals, united into one body, under a special denomina- 
tion, having perpetual succession under an artificial form, and vested, by 
the policy of the law, with the capacity of acting, in several respects, as an 
individual, particularly of taking and granting property, of contracting 
obligations, and of suing and being sued, of enjoying privileges and immu- 
nities in common, and of exercising a variety of political rights, more or less 
extensive, according to the design of its institution, or the powers conferred 


book, after the lapse of nearly a century, is still the best author- 


ote 


oO 


212 
“up. 
exi 
to 
it 
fee 
res 
ta 
me 
co 
uD 
i 


THE DARTMOUTH COLLEGE CASE. 213 


upon it, either at the time of its creation, or at any subsequent period of its 
existence.” 

“ A corporation,” he further says, “has been called ‘a mere capacity 
to sue and be sued, and to take and to grant, which is as ridiculous as 
it would be to say ‘that a man is a mere capacity to walk with two 
feet.” It is not a capacity, but a political person, in which many capacities 
reside.” 


He also ridicules the old definition that a corporation is immor- 
tal, saying, — 


“That a body framed by the policy of man, a body whose parts and 
members are all mortal, should, in its own nature, be immortal, ...in the 
common acceptation of the word, seems beyond the reach of common 
understanding.” * 


Lord Chief Justice Hale defines “ persons politic or corpora- 
tions’ as bodies created by operation of law, and adds, that “ the 
highest and noblest body politic is the King, who, though he be a 
body natural, yet to many purposes is a body politic or corporate.” ? 
The political privileges possessed by a corporation are commonly 
known as its franchises. The elementary definition of a franchise 
is a “ royal nrivilege or branch of the royal prerogative subsisting 
in the hands of a subject, by grant from the King.” ® A corpora- 
tion, therefore, is a political body, created only by the sovereign 
authority ; and its privileges or franchises are political privileges 
conferred by the sovereign. In this country, where we have 
innumerable corporations, from the governments of cities and 
towns down to associations for the manufacture of paper collars, 
such a definition may seem a little high-flown. But we must | 
remember, that in England technical corporations are far less 
' numerous than in this country, and were less numerous still a 
century ago. The ordinary trading association, such as in the 
United States has full corporate privileges, in England is not 
treated as a corporation at all, but is known as a joint-stock com- 
pany; and so particular is the government there in conferring 
corporate privileges and in limiting them to purposes of high 
public importance, that, in the charters of associations for the 
purposes of insurance and banking organized by special act of 
Parliament, and possessing privileges which the Supreme Court 


1 1 F yd on Corp. 13-16. 2 Analysis of the Law, 37. 
8 Chitty on Prerog. 119; 2 Bl. Com. 37. 
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has declared made them corporations, to all intents and purposes, 
in the United States, it is expressly declared that the provisions 
of the act shall not make the companies corporations.? 

Corporations are created by grant of the Crown (and less fre- 
quently by act of Parliament), and an act of incorporation granted 
by the Crown is undoubtedly an irrevocable grant as against it, 
and in the nature of a compact between it and the persons incor- 
porated. We fully admit that the King cannot revoke, amend, 
or annul it, except by proper proceedings in his name in courts 
of justice, for abusing its chartered privileges. This, however, 
is just as true of the charter of a municipal corporation like a city 
or borough, as it is of the merest trading association. When 
Chief Justice Marshall, therefore, declares a charter by the King 
to be a contract, if it depends upon the nature of the grant itself 
and the power of the King over it, he must include municipal 
and purely political corporations, as well as corporations of the 
very lowest kind. If he means that they are contracts that can- 
not be impaired only so far as the objects of the corporation are 
of a purely private nature, and with which the public has no con- 
cern so long as the corporate privileges are not abused, then he 
must exclude from the category all colleges, hospitals, and other 
public charities. 

We do not care to know the particulars of the controversy 
which led to the legislature’s interference with Dartmouth Col- 
lege, or the real motives that were supposed to actuate them in 
endeavoring to amend the charter. It arose, we believe, out of a 
quarrel among the officers, and the interference was considered 
at the time harsh and unjustifiable. It is now well settled that 
any matter of this kind is utterly beside the merits of the case in 
a constitutional point of view. If necessity, or any conjuncture 
of circumstances, could justify the legislature in interfering with 
the charter, then we must assume that such necessity or circum- 
stances existed; and when the legislature state that their pur- 
pose was to increase the usefulness of the college, it is but right | 
to suppose that such was their motive, and that the amendatory 
act tended to do this. This is now so familiar a principle of con- 
stitutional law, that it is needless to cite authorities to support 
it. How entirely it was lost sight of in the Dartmouth College 


1 Liverpool Insurance Company v. Massachusetts, 10 Wallace, 566. 
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case, however, may be seen by the following quotation from 
Mr. Webster’s argument : — 


“Much has heretofore been said on the necessity of admitting such a 
power in the legislature as has been assumed in this case. Many cases of . 
possible evil have been imagined, which might otherwise be without rem- 
edy. Abuses, it is contended, might arise in the management of such insti- 
tutions, which the ordinary courts of law would be unable to correct. But 
this is only another instance of that habit of supposing extreme cases, and 
then of reasoning from them, which is the constant refuge of those who are 
obliged to defend a cause which, upon its merits, is indefensible. It would 
be sufficient to say in answer, that it is not pretended that there was here 
any such case of necessity. But a still more satisfactory answer is, that 
the apprehension of danger is groundless, and therefore the whole argument 
fails. . . . Dartmouth College was established under a charter granted by 
the Provincial government; but a better constitution for a college, or one 
more adapted to the condition of things under the present government, in 
all material respects, could not now be framed.” ? 


There was another most essential fact lost sight of both by 
counsel and court, and that is, that this was a question, not only of 
power, and not of the proper exercise of power, but of the power — 
of the State, and not of the power of the legislature. The ques- 
tion was, whether the people of New Hampshire, in their sover- 
eign capacity, could make the alterations in the charter which 
the legislature attempted to make. This most vital distinction 
we shall hereafter more fully consider. 

To maintain the arguments advanced by the counsel for the 
college and sustained by the court, it is necessary to establish the 
following propositions: (1) That there is a grand division of cor- 
porations into two classes, — public and private; (2) That a 
charter of the latter kind is a grant irrevocable by the Crown or 
any one else; (3) That for Parliament to have made the changes 
in a “ private” eleemosynary corporation, which the legislature of 
New Hampshire attempted to make in the charter of Dartmouth 
College, would have been regarded in England as a breach of the 
public faith, and could not have been defended on any principle 
known to English constitutional jurisprudence ; and (4) That, 
therefore, the charter was a contract within the meaning of the 
Constitution. 

We take issue upon every one of these propositions. 


1 4 Wheat. 596, 597; 5 Webster’s Works, 498, 199. 
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We shall endeavor to show that the division of corporations 
into two classes, public and private, in the sense in which this ig 
done in the Dartmouth College case, is a division entirely 
unknown to English jurisprudence; that all chartered rights 
are political privileges, and that Parliament has always claimed, 
and often exercised, plenary power over them ; that it must be 
assumed that the charter of Dartmouth College was granted on 
this implied condition, just as fully as if the power of amendment 
or revocation had been reserved in the charter itself; that, there- 
fore, the act of amendment was no more an impairing of the con- 
tract than if a power of amendment had been expressly reserved 
in the charter ; and, lastly, that this power of amendment is not 
only well recognized, but is eminently useful, proper, and nec- 
essary. 

None of the great authorities on English law make any divi- 
sion of corporations into public and private. Lord Hale, the 
very highest authority, divides them, first, into ecclesiastical, and 
temporal or lay ; and then subdivides lay corporations into spe- 
cial, as, for example, churchwardens, who are a special “ corpora- 
tion to take goods or personal things to the use of the parish,” 


and general, which, he says, ** in respect of their quality or condi- 
tion, are either sole, as the chamberlain of London, or aggregate, 
as the mayor and commonalty, master and confréres of a hos- 
pital.” ? 

Kyd divides them into corporations sole and corporations ag- 
gregate, and into ecclesiastical and lay; and lay corporations 
again, into eleemosynary and civil. 


“Civil corporations,” says he, “are established for a variety of temporal 
purposes. ‘Thus a capacity is given to the King. . . . Other civil corpo- 
rations are established for the purpose of local government, such as the 
corporations of cities and towns, under the names of mayor and common- 
alty, bailiffs and burgesses, and other similar denominations ; and to this 
class seem properly to belong the general corporate bodies of the two uni- 
versities. . . . Other corporations are established for the maintenance and 
regulation of some particular object of public policy ; such as the Corpora- 
tion of the Trinity House for regulating navigation, the Bank, and the dif- 
ferent insurance companies in London ; others for the regulation of trade, 
manufactures, and commerce, such as the East India Company, and the 
companies of trades in London and other towns; others for the advance- 


! Analysis of the Law, 37, 89. 
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ment of science in general, or some particular branches of it, such as the 
College of Physicians,” &c. 


Blackstone makes the division into aggregate and sole, ecclesi- 
astical and lay, civil and eleemosynary.? Professor Wooddeson - 
(who, like Kyd, is much relied on by Mr. Webster) does the 
same. Chitty adopts Kyd’s classification. Sergeant Stephen 
makes a similar one.® In the case of Sutton’s Hospital,S Lord 
Coke, in discussing the subject of corporations, says, they “ either 
stand upon one sole person, as the King, bishop, parson, &c., or 
aggregate of many, as mayor, commonalty, dean and chapter, 
&c., and these are in the civil law called Universitas sive colle- 
gium.” He then proceeds to discuss the essence of corporations, 
and the powers of the founder of an eleemosynary corporation ; 
but makes no reference to the distinction between public and pri- 
vate corporations. 

The only English authority we have found in the investiga- 
tions that we have been able to make, who mentions such a 
division as has been universally assumed to exist ever since the 
Dartmouth College case in this country, is Mr. Grant, in his 
recent work on Corporations, who, after giving the old divisions, 
says, ‘‘ Corporations may also be characterized as private or pub- 
lic corporations,” but proceeds to say that even a private corpo- 
ration, “if incorporated by a public act of Parliament, must be 
regarded as a public corporation; and then among public cor- 
porations classes banks, railways, water and other companies, 
the Hudson’s Bay Company, the universities, and public schools.” 

The whole foundation that all the learning and research of the 
distinguished judges and counsel in the Dartmouth College case 
could find for this division into public and private corporations, 
is a rather loosely worded dictum in Lord Holt’s famous judgment 
in Philips v. Bury,’ arising under the law of visitation of chari- 
ties, and the meaning of which, we think, has been misunderstood. 
Chief Justice Marshall did not apparently rely upon any such 
technical distinction. He argues that the funds enjoyed by Dart- 
mouth College were the endowment of private individuals; that 


1 1 Kyd on Corp. 22, 25, 27. 

2 1 Bi. Com. 469, 470. 8 1 Wooddes. Lect. 471 et seq. 
4 Chitty on the Prerog. 122, 123, 5 3 Steph. Com. 120-128. 

6 10 Rep. 29. 7 Grant on Corp. 9. 

8 1 Ld. Raym. 5; but best reported in 2 T. R. 352. 
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it was not a political corporation, created to be employed in the 
administration of government, or in which the State of New 
Hampshire was alone interested, but “a private eleemosynary 
institution, endowed with a capacity to take property unconnected 
with government, whose funds were bestowed by individuals in 
the faith of the charter.” He says, — 


“It is, then, an eleemosynary, and, as far as respects its funds, a private 
corporation. . . . It is no more a State instrument than a natural person 
exercising the same powers would be. If, then, a natural person employed 
by individuals in the education of youth, or for the government of a semi- 
nary in which youth is educated, would not become a public officer, or be 
considered as a member of the civil government, how is it that this artifi- 
cial being, created by law for the purpose of being employed by the same 
individuals for the same purposes, should become a part of the civil gov- 
ernment of the country ?”? 


This argument, put with all the subtle force for which this emi- 
nent judge is celebrated, is the strongest that was advanced in 
support of the rights of the college; but to our mind it is not 
sound, as we shall endeavor to show hereafter. 

Mr. Justice Washington cites Philips v. Bury to the paint, that 


“there are two kinds of corporations aggregate ; namely, such as 
are for public government, and such as are for private charity ;” 
and this is the foundation of his whole argument. 

Mr. Justice Story classifies corporations as follows: — 


“Another division of corporations is into public and private. Public 
corporations are generally esteemed such as exist for public political pur- 
poses only, such as towns, cities, parishes, and counties; and in many 
respects they are so, although they involve some private interests; but, 
strictly speaking, public corporations are such only as are founded by the 
government for public purposes, where the whole interests belong also to 
the government. If, therefore, the foundation be private, though under the 
charter of the government, the corporation is private, however extensive 
the uses may be to which it is devoted, either by the bounty of the founder, 
or the nature and objects of the institution. For instance, a bank created 
by the government for its own uses, whose stock is exclusively owned by 
the government, is, in the strictest sense, a public corporation. So a hos- 
pital created and endowed by the government for general charity. But a 
bank whose stock is owned by private persons is a private corporation, 
although it is erected by the government, and its objects and operations 


1 4 Wheat. 680, 633, 634, 636, 687. 
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partake of a public nature. The same doctrine may be affirmed of insur- 
ance, canal, bridge, and turnpike companies.” 

“A hospital founded by a private denefactor is, in point of law, a private 
corporation, although dedicated by i:s charter to general charity. So a col- 
lege, founded and endowed in the same manner, although, being for the 
promotion of learning and piety, it may extend its charity to scholars from 
every class in the community, nd thus acquire the character of a public 
institution. ‘This is the unecuivocal doctrine of the authorities; and can- 
not be shaken but by undermining the most solid foundations of the com- 


mon law.” } 


Considering the vast erudition of Judge Story, and how fond 
he was of citing authorities, we might well expect here a large 
collection of them from the Year Books, the Reports, the Insti- 
tutes, and the later commentators, in support of this “* unequivo- 
cal doctrine,” which “ cannot be shaken without undermining the 
most solid foundations of the common law.” The only authority 
cited, however, is Philips v. Bury. He says again, — 


“When, then, the argument assumes that, because the charity is public, 
the corporation is public, it manifestly confounds the popular with the 
strictly legal sense of the terms. And if it stopped here, it would not be 
very material to correct the error. But it is on this foundation that a 
superstructure is erected, which is to compel a surrender of the cause. 
When the corporation is said at the bar to be public, it is not merely meant 
that the whole community may be the proper objects of the bounty, but that 
the government have the sole right, as trustees of the public interests, to 
regulate, control, and direct the corporation, and its funds, and its fran- 
chises, at its own good will and pleasure. Now, such an authority does not 
exist in the government, except where the corporation is, in the strictest 
sense, public; that is, where its whole interests and franchises are the exclu- 
sive property and domain of the government itself. If it had been other- 
wise, courts of law would have been spared many laborious adjudications in 
respect to eleemosynary corporations, and the visitatorial powers over them, 
from the time of Lord Holt down to the present day.” ? 


For all this the learned judge has again no other authority than 
Philips v. Bury. 

What, then, is this case of Philips v. Bury that is the founda- 
tion of this doctrine? It was a case in which Lord Holt was dis- 
cussing the subject of visitatorial authority over public charities ; 
and the fact that he has been so misunderstood, shows how 


1 4 Wheat. 668-670. 3 Ibid. 671, 672. 
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important it is, in reading the reports, to confine the Langue 
of even the most eminent juclges to the cases before them, 
The language so much relied upc’? is as follows : — 


“ And that we may the better appreh end the nature of a visitor, we are 
to consider that there are in law two sort.* of corporations aggregate; such 
as are for public government, and such a.' are for private charity. Those 
that are for the public government of a t wn, city, mystery, or the like, 
being for public advantage, are to be governe:! according to the laws of the 
land ; if they make any particular private laws 22d constitutions, the valid- 
ity and justice of them is examinable in the king's courts; of these the 
are no particular private founders, and consequently no particular visitoy, 

. But private and particular corporations for charity, founded and en- 
dowed by private persons, are subject to the private government of those 
who erect them; and, therefore, if there be no visitor appointed by the 
founder, the law appoints the founder and his heirs to be visitors, who, are 


to proceed and act according to the particular laws and constitutions 
assigned them by the founder.” 


Now, it strikes us that, upon the face of it, this classification, 
unless limited to the subject of visitation then under considera- 
tion, is clearly insufficient. It divides corporations into two 
classes, — those that are controlled by the King’s courts, and 
those that are controlled, as ‘ private’ charities are, by a visitor. 
Those that are visited, he considers as private, in that the courts 
have no jurisdiction over them; those of which the court has 
jurisdiction, he calls public, in contradistinction to visited, corpo- 
rations. Such we take to be his meaning. Otherwise, his state- 
ment is clearly wrong. A trading corporation surely, if there be 
a division between public and private corporations, is a private 
corporation; and yet it has no visitor.2 Or, if we take Lord 
Holt’s precise words, he regards no corporations whatever, except 
those established for public government and those established for 
private charity. What, then, becomes of the Bank of England, 
the East India Company (in Lord Holt’s time a purely trading 
association), and the South Sea Company? Surely the father of 
our mercantile law would not have overlooked these. 

Another authority much relied upon is Attorney-General v. 
Pearce® The question in that case turned upon a bequest made 


12T. R. 352. 


2 Attorney-General vy. Utica Insurance Company, 2 Johns. Ch. 386-389, 
3 2 Atk. 87; .s. c. Barnard. Ch. 208. 
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to “all the public charities” to which another person had given 
legacies in her will; and it was contended at the bar that certain 
legacies so given to be distributed to such housekeepers as two 
persons mentioned should appoint, and to the sick and lame of a 
certain place, were “ private”’ charities, and therefore not, like - 
charity schools and hospitals, to be increased by the bequest to 
“all the public charities.” But Lord Hardwicke said : — 


“T am rather of opinion that the word public was meant only by way 
of description of the nature of them, and not by way of distinguishing one 
charity from another. ... The charter of the Crown cannot make a charity 
more or less public, but only more permanent than it would otherwise be ; 
but it is the extensiveness which will constitute it a public one. A devise 
to the poor of a parish is a public charity.” 


It is very apparent that Lord Hardwicke did not mean to say 
that a corporation administering a public charity was a private cor- 
poration ; or that a charity was not public when administered by 
unincorporated trustees ; but that the charter of the Crown did 
not make the charity more public, because it was public before.! 

Although Mr. Webster seemingly endeavored to distinguish 
between Dartmouth College and banks and insurance companies, 


and intimated that the first may be a private corporation, while 
the second were to be considered as public ones, Mr. Justice 
Story does not attempt to make any such distinction ; nor is such 
a distinction possible. If Dartmouth College was a private cor- 
poration, then banks, and railway and canal companies must 
be; for they are corporations in which private individuals have 
pecuniary interests, and they are established as much for the 
private gain of the stockholders or members as for public con- 
venience. 

A large part of the learning and argument, both of Mr. Web- 
ster and of Mr. Justice Story, is founded on the visitatorial 
authority over a college. This we shall not consider, because in 
our view of the case it is immaterial. We freely admit that 
no technical visitatorial authority over the college existed in the 
Crown or in the State of New Hampshire. The authority which 
we claim the sovereign legislature possessed was of a different 

1 It is curious to notice that Mr. Webster, in the beginning of his argument, calls 
Dartmouth College a private corporation administering a public charity, in support of 
which he cites Lord Hardwicke, supra. In the latter part of his argument, he drops 


out the intervening words as surplusage, and calls it a “ private charity.” 
VOL. Vill. 15 
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and higher kind, and entirely independent of the law of visita- 
tion. We admit also that the King had no power over this 
charter or over the college; but this arose from the limits upon 
his prerogatives. The Crown cannot impose taxes; but it does 
not follow that, therefore, nobody should be taxed. The power 
in the legislature that we are contending for, is a legislative 
power; and as Macaulay says, “ No English King ever laid claim 
to the general legislative power. The most violent and imperious 
Plantagenet never fancied himself competent to enact, without 
the consent of his great council, that a jury should consist of ten 
persons instead of twelve,—that a widow’s dower should bea 
fourth part instead of a third,—that perjury should be felony, 
or that the custom of gavelkind should be introduced into York- 
shire.” ! 

Technically the King, in the charter of the college, did not 
assume to bind any one save himself, his heirs, and successors. 
He could bind no one else. The Crown could formerly grant 
away the crown property, because the law regarded it as its own. 
So, too, being the fountain of honor, it can confer peerages and 
titles of honor. These once granted, are irrevocable, except by 
revolutionary legislation. But it is different when prerogatives, 
and property held by prerogative as distinguished from personal 
title, are involved. Over these the power of the Crown is more 
limited. It will hardly be pretended that the Crown could insert 
in the charter of a corporation an exemption from taxation that 
would bind Parliament, even if it were legal at all. The sea- 
shore, the soil covered by the sea, and exclusive rights of fishery, 
— property held by the prerogative title,— the Crown cannot 
grant away without the consent of Parliament.? While the 
Crown can grant corporate rights, we think it clear from analogy 
that such rights, being prerogative and political in their nature, 
must be granted subject to the legislative control of Parliament. 

That Parliament has claimed and exercised this power to 
amend and even rescind royal charters, and charters even granted 
by itself, and to regulate the use of the franchises conferred by 

1 1 Macaulay’s History of England, 29; 1 Hallam’s Constitutional History, 4. 

2 Blundell v. Catterall, 5 B. & Ald. 287 et seq.; Duke of Somerset v. Fogwell, 5 B. & 
C. 883, 884. In Commonwealth v. City of Roxbury, 9 Gray, 451, the court decided that 
the same words granted a town jurisdiction and title to the upland included within 


its boundaries, but jurisdiction only over the seashore held by the colony by a pre 
rogative title. 
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them, is simply matter of history. The power to do so, being 
purely legislative, is not one likely to be discussed in law books ; 
but nevertheless it is recognized. Blackstone says, — 


“ A corporation may be dissolved by act of Parliament, which is bound- — 
less in its operations.” ? 

Kyd says, — 

«That a corporation may be dissolved by act of Parliament is a conse- 
quence of the omnipotence of that body in all matters of political institu- 
tion. But the King, though by his prerogative he can create a corporation, 
cannot by his prerogative dissolve it; for it is a principle of the law of 


England that the King may grant privileges and immunities, but that when 
once vested he cannot, by his mere prerogative, take them away.” * 


Mr. Grant, a modern writer of authority, affirms this. 


“ Though,” says he, “to call a corporation into existence by charter is 
in the discretion of the sovereign, a forced extinction of it, when once 
established, can only be effected in the Court of Queen’s Bench or by 
act of Parliament. The latter mode was more frequently resorted to in 
former times than of late.” * 


But we have higher authority for the position that Parlia- 
ment may regulate the affairs of what Judge Story would call 
“ private ” eleemosynary corporations, even where there is a vis- 
itor. In 1850, after a debate in Parliament in regard to the con- 
dition of the Universities of Oxford and Cambridge, Lord John 
Russell, the Prime Minister, wrote to their chancellors informing 
them that the Queen was about to appoint commissions to inquire 
into their condition and revenues. This information caused great 
excitement in both of them; and the University of Oxford took 
the opinion of counsel on the question of whether the Crown pos- 
sessed any visitatorial authority over them. The opinion given 
is signed by Mr. (afterwards Lord Justice) Turner, Mr. Bethell 
(afterwards Lord Westbury), Mr. (now Mr. Justice) Keating, 
and Dr. Kenyon, Vinerian Professor of Common Law. These 
distinguished counsel gave it as their opinion that the Crown had 
no visitatorial authority over the Universities and Colleges, and 
say, “ Considering, then, that the object of this commission is 
inquiry alone, that it is not authorized by Parliament ;” and, 
for other reasons which they enumerate, they are of opinion that 


11 Bl. Com, 485. 2 2 Kyd on Corp. 447. 3 Grant on Corp. 802. 
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the commission is illegal, and the University and Colleges are 
not bound to obey it. 

If the meaning of this is doubtful, all doubt is removed by 
a separate opinion given by the same learned gentlemen to Bra- 
senose College. In that they say, — 


“ By the common law, the authority of a visitor is absolute and final as 
to all matters within his jurisdiction, and his power as to those matters 
cannot be taken away, or controlled by any other authority, excepting, of 
course, the supreme legislature.” * 


This power has been repeatedly exercised in respect to the 
Universities and Colleges. The most ancient colleges were estab- 
lished in Roman Catholic times by zealous supporters of that 
faith ; and at the Reformation, Parliament forbade the celebration 
of the rites of the Roman Catholic Church, — a most radical change 
in them, for most of the colleges had been founded ad studendum 
et orandum; to maintain prayers for the souls of the founders, 
as much as for the benefit of learning. In 1662, Parliament (we 
wish we could say without their tacit assent) enacted in the Act 
of Uniformity that no person should hold office within them, 
enjoy any of their honors or receive degrees from them, without 
subscribing the Thirty-nine Articles of the English Church. After 
the reports of the commissioners above-mentioned, bills were 
carried through Parliament by a government in which Mr. 
Bethell was Solicitor-General, against the protest of the Uni- 
versities, changing the character of their governing bodies, sup- 
pressing some fellowships, and greatly modifying the tenure of 
others, and frequently throwing them open to the whole realm in 
opposition to the directions of the founders which limited them 
to certain classes of persons ; compelling in some instances the 
wealthier colleges to endow professorships out of their revenues, 
and also greatly relaxing the Act of Uniformity. In 1871, tests 
were entirely abolished and forbidden for any or all offices or 
honors except those in divinity. Similar legislation has also 
been enacted in regard to the great public schools, the grammar 
schools, and other endowed charities. If any one doubts the 
necessity of such a legislative authority, he had better read the 


reports of the various commissions appointed to inquire into their 
condition. 


1 Report of Oxford University Commissioners, London, 1852, Appendix, 26, 30, 81. 


th 
mi 
fal 
wl 
ab 
th 
th 
Th 
tio 
feit 
kn 
cor 
Co 
col 
po 
stc 
tio 
3d 
ab 
be 
an 
dic 
in 
th 
it 
als 
Co 
ob 
po 
it, 
op) 
ch; 
lik 
pai 


THE DARTMOUTH COLLEGE CASE. 225 


In 1778 and 1781, acts were passed by Parliament regulating 
the government of the East India Company, and greatly abridg- 
ing its power. But the great controversy on the subject of how 
far Parliament could control its action—and indeed the case 
which is the highest authority upon the question of the unalter- ~ 
ableness of charters — arose in 1783 upon Mr. Fox’s bill to abolish 
_ the company. Mr. Webster endeavors to distinguish between 
that case and this, on the following grounds : — 


“1st. That the charter in question was a charter of political power; 2d. 
That there was a great and overruling state necessity justifying the viola- 
tion of the charter; 3d. That the charter had been abused and justly for- 
feited. The bill affecting this charter did not pass. Its history is well 
known. The act which afterwards did pass, passed with the assent of the 
corporation.” 


To this we answer, 1st. That the charter of the East India 
Company was originally and still continued to be a charter of 
commercial privileges, and only became incidentally a charter of 
political power. It was always a stock cerporation governed by its 
stockholders. 2d. That if necessity can ever justify the revoca- 
tion or amendment of a charter, that is conceding the whole case. 
3d. That although it was asserted that the charter had been 
abused and justly forfeited, it was not pretended that there had 
been any such abuse as would have supported proceedings for 
annulling it in the Court of King’s Bench. The bill at that time 
did not pass, it is true; but it is one of the most notorious facts 
in English history that it was defeated, not because it deprived 
the East India Company of their chartered franchises, but because 
it got mixed up with bitter party controversies in England, and 
also because the body to whom the power of the East India 
Company was to be transferred by the bill, was considered 
objectionable. Burke and Fox fully maintained the plenary 
power of Parliament over the charter, and although Pitt opposed 
it, he barely touched upon this branch of the subject ; and the 
opposition to the bill on the ground that it was a violation of the 
chartered rights of the company, was left to technical lawyers 
like Kenyon and Scott. It is likewise true that the bill that 
passed in 1784 passed with the assent of the company, in the 
same sense in which it is true that France in 1871 consented to 


1 4 Wheat. 558, 559; 5 Webster’s Works, 469. 


) 
XUM 


226 THE DARTMOUTH COLLEGE CASE. 


the cession of Alsace and Lorraine. The company knew that 
their only choice was between Mr. Pitt’s bill and Mr. Fox’s, 
But in 1858, Parliament did abolish the East India Company, 
and deprive it of all its franchises five years after it had renewed 
the charter for twenty years, and when there was no pretence 
that the privileges had, even in a political point of view, been 
abused. In the course of the long debates on the subject, no 
one questioned that, if necessary, it was a legitimate exercise of 
legislative power. Burke’s doctrine, therefore, may now be 
assumed to be the settled principle of the constitution applicable 
to corporate franchises, and we shall accordingly make a long 
quotation from his speech. 


“ As to the first of these objections; I must observe that the phrase of 
‘the chartered rights of men,’ is full of affectation; and very unusual in 
the discussion of privileges conferred by charters of the present description. 
But it is not difficult to discover what end that ambiguous mode of expres- 
sion, so often reiterated, is meant to answer. 

“The rights of men, that is to say, the natural rights of mankind, are 
indeed sacred things; and if any public measure is proved mischievously 
to affect them, the objection ought to be fatal to that measure, even if no 
charter at all could be set up against it. If these natural rights are further 
affirmed and declared by express covenants, if they are clearly defined and 
secured against chicane, against power and authority, by written instruments 
and positive engagements, they are in a still better condition ; they partake 
not only of the sanctity of the object so secured, but of that solemn public 
faith itself which secures an object of such importance. Indeed this formal 
recognition, by the sovereign power, of an original right in the subject can 
never be subverted, but by rooting up the holding, radical principles of 
government, and even of society itself. The charters which we call by 
distinction great, are public instruments of this nature ; I mean the charters 
of King John and King Henry the Third. The things secured by these 
instruments may, without any deceitful ambiguity, be very fitly called the 
chartered rights of men. 

“These charters have made the very name of the charter dear to the 
heart of every Englishman. But, sir, there may be, and there are charters, 
not only different in nature, but formed on principles the very reverse of 
those of the great charter. Of this kind is the charter of the East India 
Company. Magna Charta is a charter to restrain power, and to destroy 
monopoly: the East India charter is a charter to establish monopoly, and 
to create power. Political power and commercial monopoly are not the 
rights of men ; and the rights to them derived from charters, it is fallacious 
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and sophistical to call ‘the chartered rights of men.’ These chartered 
rights (to speak of such charters and of their effects in terms of the greatest 
possible moderation) do at least suspend the natural rights of mankind at 
large ; and in their very frame and constitution are liable to fall into a direct 
violation of them.” ; 

“[ therefore freely admit to the East India Company their claim to 
exclude their fellow-subjects from the commerce of half the globe. I 
admit their claim to administer an annual territorial revenue of seven 
millions sterling; to command an army of sixty thousand men; and to 
dispose (under the control of a sovereign, imperial discretion, and with the 
due observance of the natural and local law) of the lives and fortunes of 
thirty millions of their fellow-creatures. All this they possess by charter, 
and by acts of Parliament (in my opinion), without a shadow of contro- 
versy. 

“ Those who carry the rights and claims of the company the furthest, do 
not contend for more than this; and all this I freely grant. But granting 
all this, they must grant to me, in my turn, that all political power which 
is set over men, and that all privilege claimed or exercised in exclusion of 
them, being wholly artificial, and for so much a derogation from the natural 
equality of mankind at large, ought to be some way or other exercised 
ultimately for their benefit. 

“If this is true with regard to every species of political dominion, and 
every description of commercial privilege, none of which can be original, 
self-derived rights, or grants for the mere private benefit of the holders, 
then such rights, or privileges, or whatever else you choose to call them, 
are all in the strictest sense a trust ; and it is of the very essence of every 
trust to be rendered accountable, and even totally to cease, when it sub- 
stantially varies from the purposes for which alone it could have a lawful 
existence. 

“This I conceive, sir, to be true of trusts of power vested in the highest 
hands, and of such as seem to hold of no human creature. But about the 
application of this principle to subordinate, derivative trusts, I do not see 
how a controversy can be maintained. To whom, then, would I make the 
East India Company accountable? Why, to Parliament, to be sure; to 
Parliament, from which their trust was derived ; to Parliament, which alone 
ts capable of comprehending the magnitude of its object, and its abuse, and 
alone capable of an effective legislative remedy.” ? 


But to all this it will be urged, as it was urged at the argu- 
ment of the Dartmouth College case, and in the opinion of the 
Chief Justice, that the power of the British Parliament is omnip- 
otent. Mr. Webster says, — 


1 2 Burke’s Works (Bohn’s ed.), 176, 177, 178. 
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“The legislature of New Hampshire has no more power over the rights 
of the plaintiffs than existed somewhere, in some department of govern- 
ment, before the Revolution. The British Parliament could not have 
annulled or revoked this grant as an act of ordinary legislation. If it had 
done it at all, it could only have been in virtue of that sovereign power, called 
omnipotent, which does not belong to any legislature in the United States,”! 


Chief Justice Marshall says, — 


“ According to the theory of the British constitution, their Parliament is 
omnipotent. ‘To annul corporate rights might give a shock to public opinion, 
which that government has chosen to avoid; but its power is not ques- 
tioned.” ? 


We answer, what we have said before, that unless there was 
a contract here irrevocable or unalterable even by Parliament, — 
unless it was understood at the time the charter was granted 
that there was no department of government which could revoke 
or amend it without a violation of public faith, — the power of the 
State of New Hampshire (for it is not a question of the power of 
the legislature only) over the charter and over the college was 
as plenary and omnipotent as the power of the British Parlia- 
ment would have been. But beyond this, we contend that the 
power exercised by Parliament over charters of corporations is 
not a violent exercise of unrestrained authority, but the exercise 
of an ordinary legislative power, recognized by all the best con- 
stitutional authorities. Whatever may be the shortcomings of 
Parliament, there is no legislature on the globe which, in all its 
legislation, has treated ‘the holy bounds of property ” with a 
deeper or, we might say, a more superstitious reverence. In the 
opinion of many English reformers, the respect paid to these is 
too great. There are certain constitutional limitations which, how- 
ever weak may be the nature of the restraints that they impose 
upon it, no Parliament ever presumes to disregard ; and one of 
these is the sacredness of property and of vested rights. If Par- 
liament violates these, it violates the constitution, although the 
law may be binding. The English constitution bears the resem- 
blance to ours that the common law bears to a code. The confi- 
dence that it will not be violated is analogous to the security we 


1 4 Wheat. 559; 5 Webster’s Works, 469. 
2 4 Wheat. 648. 
8 Brougham’s British Constitution, 285, 286. 
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have that judges, in adjudicating upon private rights, will recog- 
nize and give effect to the established principles of law, although 
if the judges violated them, the judgment in the case would be 
just as binding between the parties. If, therefore, the British 
constitution recognized in 1769 the right of Parliament to amend - 
and even to revoke charters granted by the King, it did so because 
corporate franchises from their nature could not become private 
property ; and that right descended to the State of New Hamp- 
shire, the inheritor and present possessor of all sovereign author- 
ity within her borders, excepting what is taken away by the 
Federal Constitution. 

All the language of the English courts in regard to charters 
being ‘contracts, unalterable and irrevocable by the executive 
branch of the government, unless with the consent of the corpo- 
ration, applies to municipal corporations as well as to eleemosy- 
nary and trading corporations. This is clear from the leading 
case of the King v. Pasmore,' cited by Mr. Webster and Judge 
Story, which was a case of an information of quo warranto against 
the defendant for exercising the office of mayor of a borough. 
Mr. Webster further argued that — 


“ A grant of corporate powers and privileges is as much a contract as a 
grant of land. What proves all charters of this sort to be contracts is, that 
they must be accepted to give them force and effect.” * 


This, however, holds true, not only of municipal corporations 
at common law, but of all public offices. A man cannot be made 
a judge or the mayor of a city or borough, without his consent ; 
yet since Butler v. Pennsylvania, it is well settled that an ap- 
pointment to such an office creates no contract.® 

Chief Justice Marshall admitted that there must be some dif- 
ference between different classes of corporations in this respect. 
Not only, however, is no such difference recognized at common 
law, but the nature of the franchise given to all corporations is 
the same. The difference with which Parliament treats muni- © 
cipal, eleemosynary, and trading corporations, is one of degree, 
and not of principle. The franchise of all is a political privilege 

13 T. R. 199, 240, 246. 

2 4 Wheat. 592; 5 Webster’s Works, 495. 

3 10 How. 402. Mr. Luther Martin, when Attorney-General of Maryland, brought 


a writ of assise sur novel disseisin to recover the office of a judge, which he contended 
had been unconstitutionally abolished. Whittington v. Polk, 1 Har. & Johns. 236. 
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of the same character conferred by the same words. In England, 
too, Dartmouth College would certainly be regarded as a public 
corporation. It had the power to grant degrees, that is to say, 
had university privileges in addition to its other corporate fran- 
chises. A degree in our country is a bare honor; but in Eng- 
land it is a recognized grade in rank, giving the bearer an 
established precedence and many privileges. Until recently 
nobody could practise as an advocate at Doctor’s Commons 
without first taking the degree of doctor of law at one of the 
universities. But beyond this, if the Universities of Oxford and 
Cambridge, to which express reference is made in the charter of 
Dartmouth College, are not public corporations, we hardly know 
what a public corporation is. Their chancellors and vice-chan- 
cellors have both civil and criminal jurisdiction within the uni- 
versities ; they are represented in Parliament, and their degrees 
give the receivers of them the electoral franchise. If Dartmouth 
College had been granted the right to send a member to the pro- 
vincial legislature, could not the State have deprived it of this 
privilege? And yet it would have been a privilege in no essen- 
tial principle different from its other political franchises; namely, 
its ordinary corporate character and its power to confer de 
grees.) 

Mr. Justice Story, who was seldom afraid of his logical conclu- 
sions, however much they might alarm other people, fully ad- 
mitted that there could be contracts in respect of political offices 
within the prohibition of the Constitution. He says, — 


“ When the legislature makes a contract with a public officer, as in the 
case of a stipulated salary for his services, during a limited period, this, 
during the limited period, is just as much a contract, within the purview of 
the constitutional prohibition, as a like contract would be between two pri- 
vate citizens. Will it be contended that the legislature of a State can 
diminish the salary of a judge holding his office during good behavior? 
Such an authority has never yet been asserted to our knowledge.” * 


This, as we have said before, has been settled the other way 
by Butler v. Pennsylvania. But the fact that Judge Story was 
inclined to carry the operation of the clause so far, shows what 


his reasoning led him to, and with how much caution his views 
must be received. 


1 William and Mary College was, in provincial times, represented in the House of 
Burgesses of Virginia. 


2 4 Wheat. 694. 
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If at the time that George the Third incorporated Dartmouth 
College, this right to alter it was recognized as existing in Parlia- 
ment, then the charter must be held to have been granted upon 
this implied condition. This is a well established rule of law, in 
the construction not only of statutes and public grants, but of 
private grants and contracts. ‘* What is implied,” says Mr. Jus- 
tice Swayne, “in a statute, pleading, contract, or will, is as much 
a part of it as what is expressed.”! It is perfectly well settled, 
for instance, that if a man grants to another a parcel of land 
wholly surrounding other land of his own, he reserves, by impli- 
cation against his own deed and warranty, a right of way to the 
landlocked estate.2 The expression of what is tacitly implied 
adds nothing to the force of the implied condition or reservation. 
If, therefore, there was an implied right to amend or alter the 
charter of Dartmouth College, the amendatory charter violated 
no contract. This is too clear to require argument. Otherwise, 
all the express reservations of a right to amend charters would be 
inoperative.* 

The argument put with so much force by Chief Justice Mar- 
shall that, from the importance of the perpetuity of benevolent, 
charitable, and educational institutions, it must be presumed that 
the framers of the Constitution did not intend to exclude them 
from the operation of the clause, seems to us to prove rather the 
reverse. Even if any charter were within the prohibition in the 
Constitution (which we deny), public charities and educational 
institutions are of such importance to the public, the rights of 
trustees to their control, although unquestionably recognized and 
protected by law within proper limits, are so entirely in the 
nature of a bare public trust without any beneficial interest, that 
we think it could not have been intended that the State should 


1 United States v. Babbit, 1 Black, 61. 

2 3 Kent’s Com. 421, and cases cited; 1 Wms. Saund. 323, note (6); 4 Amer. Law 
Rey. 41, 42. 

3 Expressio eorum quae tacite insunt nihil operatur. Broom’s Max. (4th ed.) 642. 

4 Mr. Webster argued that the old corporation was actually abolished, and a new 
corporation created. This is immaterial; for if the government had any power over 
the charter, its power was plenary. But it is very clear that there was no abolition 
of the old corporation. That it would have preserved its identity, had the new char- 
ter been operative, cannot on the authorities be doubted. Attorney-General v. Kerr, 
2 Beav. 420; Attorney-General v. Corporation of Leicester, 9 Ibid. 546; Doe d. Bristol 
Hospital vy. Norton, 11 M. & W. 918; Attorney-General v. Corporation of Avon, 83 
Beay. 67. 
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be debarred from all right to regulate them in the manner in 
which they could be regulated before the Constitution was en- 
acted. 

If our argument thus far has been sound, it is unnecessary to 
consider the other arguments in support of the decision of the 
case. But there are one or two minor arguments advanced by 
the Chief Justice which we think deserve particular notice. As 
we have already seen, he argued that, had Dr. Wheelock con- 
ducted the school, or had the trustees done so, without a charter, 
it would have been a private institution, and the tutors would 
have been private tutors, and the fact that they were employed 
in the education of youth, could not have converted them into 
public officers concerned in the administration of public duties, 
or have given the legislature a right to interfere in the manage- 
ment of the fund. Then he asks, How can the incorporation 
change the character of the institution? He further says, — 


“Had Parliament immediately after the emanation of this charter, and 
the execution of those conveyances which followed it, annulled the instru- 
ment, so that the living donors would have witnessed the disappointment 
of their hopes, the perfidy of the transaction would have been universally _ 
acknowledged. Yet then, as now, the donors would have had no interest 
in the property; then, as now, those who might be students would have 
had no rights to be violated; then, as now, it might be said that the 
trustees, in whom the rights of all were combined, possessed no private 
individual, beneficial interest in the property confided to their protection, 
Yet the contract would at that time have been deemed sacred by all. 
What has since occurred to strip it of its inviolability ? Circumstances 
have not changed it. In reason, in justice, and in law, it is now what it 
was in 1769.”* 


Surely all this is rather fallacious. As to Dr. Wheelock’s hopes or 
expectations, they are a distinct matter from the promise actually 
given by the charter. What was that, is the question; not, what 
did he expect? Men who in 1860 lent gold, did not expect to 
have it repaid in a currency at a discount of fifty or sixty per 
cent. ‘ There is a well recognized distinction,” says Mr. Justice 
Strong, in delivering the judgment of the court in the Legal 
Tender Cases, “ between the expectation of the parties to a 
contract, and the duties imposed by it. Were it not so, the ex- 


1 4 Wheat. 643. 
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pectation of results would be always equivalent to a binding 
engagement that they should follow.”! Of course there was 
a moral obligation imposed on the government not to resume 
any franchise that had been conferred, wantonly and without 
reason; but none, that the charter would not be altered or re- © 
stricted, or even revoked, if the public interests required it. 
As to the nature of the school and the public character of its 
officers, these varied with every change in its condition. It 
was one thing, when a proprietary school owned by the master ; 
still another thing, when governed by unincorporated trus- 
tees; still another, when incorporated. Every argument Judge 
Marshall advances to prove that the legislature ought not to 
control it, would be equally true of a corporation subject by 
the express terms of its charter to alteration at the will of the 
legislature. Yet such a charter would not have made the college 
a “public” corporation, and certainly would not have made its 
officers public officers. As long as Dr. Wheelock managed the 
school himself as a proprietary school, his rights over the whole 
property and over the whole institution were absolute. The 
property was his; he could have changed it to any other use he 
wished ; he might have taken what scholars he liked, and refused 
all whom he disliked. On conveying the property to trustees 
without an act of incorporation, the school would become a public 
charity, and the trustees would be liable to control by a court of 
equity at the instance of the Attorney-General; nor could the 
funds be perverted from the objects of the trust, even if Dr. 
Wheelock wished them to be. When the act of incorporation 
was obtained, then the nature of the institution was further 
changed, and the rights of all in respect of it more qualified. 
Certainly a person has not the right to claim the privileges and 
benefits derived from incorporation by a sovereign, and refuse at 
the same time to submit to any governmental supervision insep- 
arable from his new privileges. The language of the Supreme 
Court of Massachusetts, holding void the direction of a testator, 
that the trustees of a public charity established by him should 
not be accountable to any one in the performance of their trust, 
is equally applicable to the case of a person obtaining an act of 
incorporation. ‘No testator,” says Mr. Justice Gray, “ can 
obtain for his bequests that support and permanence which the 


1 12 Wallace, 548. 
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law gives to public charities only, and at the same time deprive 
the beneficiaries and the public of the safeguards which the law 
provides for their due and lawful administration.”’ } 

In our judgment, not only does such a power in the legislature 
exist in regard to all charitable corporations, but such a power is 
an eminently proper and necessary one. That the power may 
often be exercised beneficially, even Judge Marshall did not 
deny. He says, — 


“ This change may be for the advantage of this college in particular, and 
may be for the advantage of literature in general, but it is not according 
to the will of the donors, and is subversive of that contract on the faith of 
which their property is taken.” * 


To this we cannot agree; but our answer is expressed best in 
the language of Mr. B. R. Curtis, the distinguished head of the 
American bar, in arguing the case of Stanley v. Colt in the Su- 
preme Court. After stating that all charities are under the 
tutelary authority of the legislature as parens patric, he said, — 


“ A charity is never, so to speak, sui juris; it is under perpetual guar- 
dianship, and its guardian is the State. It is for this reason that the 
trustees are primd facie guilty of a breach of trust in selling the estate of 
a charity without authority derived from the State. And we submit that it 
is not in the power of a donor to a charity so to fetter the State as to 
prevent the sovereign power from authorizing a lawful disposition of the 
estate given to the charity, its ward, when it is clearly made to appear that 
it will be for the interest of the charity. This has never been done, and 
we contend that it cannot be done. We do not mean to assert that the 
State may divert the fund from the use to which it is given. What we say 
is, that the State may authorize such modal changes in the property from 
time to time as may be found to be necessary and proper ; and that it is not 
in the power of a donor to provide that this shall not be done.” * 


In that case, the court held that the legislature of Connecticut 
could authorize real estate, devised to charitable purposes, to be 
sold, even though the devise provided that the estate never 
should be sold. But we think the principle is equally applicable 
to the whole subject of the regulation of public charities, incor- 
porated or unincorporated. What is beneficial to-day, may be 


1 Jackson v. Phillips, 14 Allen, 671. 
2 4 Wheat. 653. 3 6 Wallace, 161, 162. 
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detrimental a hundred years hence; and when charities receive 
the privileges which they do receive from our law, — when, as is 

generally the case, they are exempt in whole or in part from any 
share in the public burdens, and have powers of holding and 
enjoying property, and of receiving devises and bequests, such as - 
ordinary institutions have not, —it is but right that some power 
to regulate them, and to make them conform to the changing pub- 
lic necessities, notwithstanding any special direction given by the 
founder, should exist either in the legislature or in the State itself. 
No man has the power to make a perpetual disposition of his estate 
beyond the control of the law, either present or future ; and why 
should the founder of a charity or an eleemosynary corporation 
have this power? Why, too, is it a greater breach of public 
faith to change the condition on which a corporation holds its 
property, than it would be to change the conditions upon which 
unincorporated trustees do? We, therefore, insist that such a 
power is eminently proper, and that there is no violation of public 
faith, no breach of “the social compact,” to use Mr. Madison’s 
words, in a legislature’s interfering and regulating the adminis- 
tration of all charities, whether incorporated or not. But to 
admit the power of the legislature in regard to them at all, we 
must admit it to the fullest extent, so far as the Federal Consti- 
tution is concerned. If charters are not contracts, then the Con- 
stitution of the United States throws no protection over them 
or over the property held under them. 

All that we have said with regard to the necessity of having a 
power to control charitable corporations, applies @ fortiori to 
great mercantile corporations like railways. Indeed, had the 
decision in the Dartmouth College case extended no further than 
to the charters of eleemosynary institutions, we should not have 
taken the trouble to review it. The power for harm which these 
corporations have is comparatively small; and if they are badly 
administered, the injury can be remedied to some extent by estab- 
lishing similar institutions. But when we come to huge monopo- 
lies like railways, the necessity of some power of supervision 
becomes apparent; and this supervisory power, which, in its 
broadest extent, is not more than the necessities of the case 
demand, has been greatly limited and shackled by this decision. 
No supervision which the courts can exercise over them is suf- 
ficient to control them. The control they require is legislative 
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control, not judicial ; but regulations even of a police character, 
not reserved or established by existing laws at the time the 
charter was granted, would be a violation of the contract within 
the meaning of Dartmouth College v. Woodward, just as much as 
the repeal of the charter and confiscation of the property would 
be. For the legislature, without such a power being reserved 
directly or indirectly, to forbid a railway to cross a highway at 
level, when, by the increase of business, it has become dangerous 
for it longer to do so, is, within the principle of the Dartmouth 
College case, impairing the obligation of contracts, and, in the 
opinion of Mr. Justice Story, a violation of Magna Charta. 

It is evident that this doctrine makes the rights and privileges 
of artificial persons more sacred than those of natural persons. 
A man doing business is liable to the interference not only of all 
existing laws, but of any future law which the legislature may 
think it best to pass in respect of it. What is legal business 
to-day, may become illegal to-morrow. What business may be 
carried on to-day without taxation, may be heavily taxed to-mor- 
row. His interests are subordinate to the changing requirements 
of the times and the changing interests of the public; and he 
lives, moves, and has his being, subject to constant legislative 
supervision. Are human beings of less account than corpora- 
tions? Are the rights of a natural person less sacred than those 
of an artificial, political person, the creature of the legislature? 
This is very like a reductio ad absurdum. Yet such a doctrine 
is taught by Dartmouth College v. Woodward. 

The truth is, that the power of the State to enact laws affect- 
ing the status of individuals, ought to be equally applicable to 
corporations. Corporate rights are contracts in the sense in which 
the so-called “ social compact” is a contract. Corporations have 
a right to protection, the same as natural persons; they can 
rightly expect that they will not wantonly be interfered with, 
that their property rights will be respected, and to insist that 
they shall not be subjected to arbitrary regulations or restric- 


tions. These are their rights; but none of them is a right pro- © 


tected by the Federal Constitution. That there is any contract 
that their charters shall never be amended, that their privi- 
leges shall never be lessened, that their burdens shall never be 
increased, we cannot admit. Of course the State can make a 
contract with a corporation, as it can with an individual; anda 
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law impairing it would be unconstitutional. All this, however, 
is true of corporations which hold their franchises expressly sub- 
ject to legislative control. It does uot affect the question we are 
discussing. 

We have reviewed the arguments of court and counsel in this- 
celebrated case as fully as our limits will permit, but still neces- 
sarily very imperfectly. We have avoided two subjects much 
discussed ; namely, the peculiar franchise enjoyed by the trus- 
tees, which Mr. Webster and Judge Story regarded as in the 
nature of private property, and the character of the property pos- 
sessed by the college. Whatever may have been the rights of 
the trustees, and whatever the character of the college property, 
as we hold that they were not protected by contract from leg- 
islative interference and control, they are outside the ques- 
tion before us. As the right of the trustees to administer the 
charity uncontrolled by any one was the interest which Mr. 
Webster was employed to defend, it may well be imagined that 
he magnifies it greatly. Indeed, we believe the interest of the 
indefinite public is not alluded to throughout his argument, and 
it is very little considered by the judges. But it was this public 
interest — indefinite, in some respects remote, and yet the sole 
purpose for which the college was endowed, and its franchises 
conferred upon it — that gave the legislature a moral as well as 
a legal right to control trustees and college. As to the property 
of the college, its particular character depended upon the local 
law. It was in one sense private ; that is to say, it was not gov- 
ernment property: but it was dedicated to a perpetual public 
use; and the trustees’ relation to it as well as to the college was 
purely fiduciary, and not that of beneficial owners. And, as Mr. 
Burke says, the essence of a trust is accountability, — judicially, 
to the courts; legislatively, to the legislature. 

But the court in its wisdom decided all this differently, and 
people applauded at the time. Colleges showered their honors 
upon the successful counsel, and their professional effort was 
praised, and has been praised down to our time, to a degree some- 
what beyond its merits, high as these are. Dartmouth College 
has enjoyed much prosperity, and has given us a succession of 
distinguished men that entitles her to the grateful regard of the 
whole country. Perhaps no other college in the land can men- 


tion among its graduates in the present century three such men 
VOL. VIII. 


) 

’ 

t 

- 

a 

a 

XUM 


238 THE DARTMOUTH COLLEGE CASE. 


as Mr. Webster, Mr. Choate, and Chief Justice Chase. But we 
believe that, as Dartmouth University, she would have enjoyed 
equal prosperity, and that the dangers to which her eloquent 
son thought her exposed were to a great extent factitious and 
imaginary. Were an actuary called upon to calculate the chances 
of life of those colleges in New England over which the legis- 
latures have control and those over which they have not, he would 
find it diffieult, so far as danger from legislative interference 
is concerned, to estimate the difference between them. When 
New England legislators set out on a crusade against charitable 
institutions, public opinion there and throughout the Union will 
be too much demoralized to make even the protection of the 
Federal Constitution of much value. 

We had intended to examine some of the later decisions of 
the court, and likewise to discuss the question of how far 
legislative grants might be annulled for bribery or fraud (on 
which subject, notwithstanding some recent opinions to the con- 
trary, we think the position taken by Chief Justice Marshall in 
Fletcher v. Peck is the safest and wisest), and also to consider 
the argument that all the power which the State needs, she pos- 
sesses under the law of eminent domain, — that is to say, that a 
State having been deprived by fraud of her prerogatives, has the 
privilege of buying them back. But we have already far ex- ' 
ceeded our intended limits, or the limits of any ordinary review 
article ; and these, and other interesting branches of the same sub- 
ject, must be omitted. 

It is proverbially easier to point out an abuse than to propose 
aremedy. Whatever may be said of Dartmouth College v. Wood- 
ward, there the decision is, fortified by half a century of prece- 
dent and practice. To overrule it, even if desirable, would 
demand, in the face of the vast interests involved, or supposed 
to be involved, in its preservation, more nerve than perhaps can 
be expected in any human tribunal. To attack it, we are vain 
enough to think, has required some courage. Whether it would 
not be wrong to overrule it under any circumstances, is a most 
serious question. We see the full force of the observations of 
Mr. Justice Davis in a recent case, that “a departure from it 
now would involve dangers to society that cannot be foreseen, 
would shock the sense of justice of the country, and unhinge its 
business interests, and weaken, if not destroy, that respect which 
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has always been felt for the judicial department of the govern- 
ment.”! Indeed, we think that, if the decision cannot be 
controlled and limited without completely overruling it, a declar- 
atory amendment to the Constitution,—such as was adopted to 
overcome Chisholm vy. Georgia, —bad as that would be with the 
bitter agitation that would certainly accompany it, may be a safer 
remedy, as we should then avoid the shock to our system of law, 
which a judicial reversal of it would give. However, we have 
only attempted to prove that the decision was wrong, not to find 
a remedy for it, although we believe that a remedy must sooner 
or later be found for some of the evil consequences which we 
have been considering, and which directly flow from it.? 


1 The Binghamton Bridge, 3 Wallace, 73. 

2 Since writing the above, we have received Mr. Garfield’s recent address on 
The Future of the Republic: its Dangers and its Hopes, in which the correctness of the 
Dartmouth College decision, so far as concerns railways, is questioned, and the neces- 
sity of the fullest legislative control over them, forcibly stated. 
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THE BOUNDARY OF THE UNITED STATES. 
SAN JUAN. 


THE boundary line between the United States and Great Britain 
is now settled from the Atlantic to the Pacific, a distance of more 
than three thousand miles. It has thus been settled at different 
times. For a portion of the long extent, the Great Lakes form a 
natural boundary. For a much longer extent, the forty-ninth 
parallel of latitude, a purely artificial and arbitrary line has 
been agreed upon. The only points that have given rise to diffi- 
culty have been the two extremities of the boundary at the north- 
east and at the north-west. It is a little singular that in both 
cases the trouble has arisen in the practical interpretation of 
words intended to define a natural boundary, —a natural boun- 
dary being one that, in theory at least, describes itself. The treaty 
of peace between the United States and Great Britain fixed the 
north-eastern boundary in the “ highlands which divide those 
rivers that empty themselves into the river St. Lawrence from 
those which fall into the Atlantic Ocean;” and the question 
which arose was geographical, — to find just where those “ high- 
lands” were. On the north-west, the treaty of 1846 fixed the 
boundary in the “channel which separates the continent from 
Vancouver’s Island ;” and the question which arose was to find 
where that channel lies. 

The former question was settled, after years of controversy, by 
the Ashburton Treaty, in 1842. The latter question arose within 
a few years after the treaty of 1846. From its nature, it baffled 
all attempts at solution by discussion between the two govern- 
ments ; and its solution by arbitration was agreed to as a part of 
the Treaty of Washington, of May 8th, 1871, — the same treaty 
which provided the way for the adjustment, at Geneva, of the 
Alabama claims. By the terms of this treaty, the German Em- 
peror was made the arbitrator; and the representatives of the 
United States and of Great Britain at Berlin respectively were 
made the agents of their governments to conduct their cases 
before him. 
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Under this arrangement, the management of the case at Berlin, 
in behalf of the United States, devolved upon Mr. Bancroft, our 
minister at that capital ; and he appears to have prepared the papers 
upon the American side, no doubt under instructions, more or less 
general or specific, from the Department of State at Washington. — 
On the other side, the province of Mr. Odo Russell, the British 
minister at Berlin, would seem to have been confined to formal 
acts of communication with the German government. Admiral 
Prevost (who had been commissioner on the part of Great Britain 
for laying down the boundary under the treaty of 1846) appears 
to have brought to Berlin the papers on the British side, and to 
have resided at that capital during the greater part of the time 
that the case was under consideration by the Emperor. These 
papers were probably prepared in the Foreign Office at London, 
and were no doubt the work of various hands. 

We need cite but two documents in order to state the whole 
case as it rested with the arbitrator. The first is an extract from 


the treaty between the United States and Great Britain, 15th 
June, 1846: — 


Article I. From the point on the forty-ninth parallel of north lati- 
tude where the boundary laid down in existing treaties and conven- 
tions between the United States and Great Britain terminates, the line 
of boundary between the territories of the United States and those of 
Her Britannic Majesty shall be continued westward along the said forty- 
ninth parallel of north latitude to the middle of the channel which sepa- 
rates the continent from Vancouver's Island, and thence southerly 
through the middle of said channel, and of Fuca’s Straits, to the Pacific 
Ocean ; provided, however, that the navigation of the whole of said 
channel and straits south of the forty-ninth parallel of north latitude 
remain free and open to both parties. 


Second, from the Treaty of Washington, 8th May, 1871: — 


Article XXXIV. Whereas, it was stipulated by Article I. of the treaty 
concluded at Washington onthe 15th of June, 1846, between the United 
States and Her Britannic Majesty, that the line of boundary between the 
territories of the United States and those of Her Britannic Majesty, from 
the point on the forty-ninth parallel of north latitude up to which it had 
already been ascertained, should be continued westward along the said 
parallel of north latitude “ to the middle of the channel which separates 
the continent from Vancouver's Island, and thence southerly, through the 
middle of the said channel and of Fuca Straits, to the Pacific Ocean ;” 
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and, whereas, the commissioners appointed by the two high contract. 
ing parties to determine that portion of the boundary which runs 
southerly through the middle of the channel aforesaid, were unable to 
agree upon the same; and, whereas, the government of Her Britannic 
Majesty claims that such boundary line should, under the terms of the 
treaty above recited, be run through the Rosario Straits, and the govern- 
ment of the United States claims that it should be run through the 
Canal de Haro, it is agreed that the respective claims of the govern- 
ment of the United States and of the government of Her Britannic 
Majesty shall be submitted to the arbitration and award of His Ma- 
jesty the Emperor of Germany, who, having regard to the above 
mentioned article of the said treaty, shall decide thereupon, finally and 
without appeal, which of those claims is most in accordance with the 
true interpretation of the treaty of June 15, 1846. 


The earlier treaty thus defined the boundary in certain terms; a 
difference arose respecting their meaning ; the second treaty states 
the claim of each party, and invites the German Emperor to de- 
cide which of those claims is ** most in accordance ” with the true 
interpretation of the earlier treaty. 

Which is the more in accordance with the true interpretation 
of the treaty of 1846 would have been a phrase more rigidly in 
compliance with the strict rules of granimar. We mention this 
point (of course of no practical importance) merely to illustrate 
the extreme simplicity of the question presented to the arbitrator. _ 
He was not invited to make a new boundary for the two countries. 
The arbitration, by the act of both parties, proceeded on the 
theory that the boundary had been, in fact, determined by the 
treaty of 1846. Nor was he even called upon to examine and de- 
cide at large where the line should be run in order to accord with 
the definition of 1846, but was limited to two particular lines, 
one being claimed by the United States and the other by Great 
Britain, as being, in fact, the line described, or attempted to be 
described, by the earlier treaty. If the question had been put 
nakedly, without the use of the word “ most,” or some phrase of 
equivalent force, even if the question had still been confined to 
the two lines claimed respectively by each of the two nations, the 
German Emperor might have answered, and probably would 
have answered, that neither of those lines exactly fulfilled the 
conditions of the treaty of 1846, and thus the arbitration would 
have left the question in dispute precisely where it was before. 
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We say that the German Emperor might have made this an- 
swer, and probably would have made it, because that would have 
been the true answer. The factis, that the language of the treaty 
of 1846, taken by itself, betrays an imperfect knowledge of the. 
geography of the premises. It speaks of “the channel which 
separates the continent from Vancouver's Island.” This form 
of language would leave no difficulty in interpretation, if we had 
to deal only with the continent and with Vancouver's Island. 
But even ordinary maps in use at the time, drawn upon a small 
scale, showed at least one or two islands lying to the east of Van- 
couver’s Island, between it and the mainland ; and the very per- 
fect surveys which have now been made on both sides show that 
between Vancouver’s Island and the mainland there are at least 
forty or fifty islands south of the parallel of 49°, most of 
which are very small, that of San Juan, which is the largest, 
having an area of scarcely one hundred square miles. The space 
which * separates the continent from Vancouver’s Island”? is, in 
fact, rather an archipelago than a channel. Among so many 
islands are, of course, almost as many passages. A Rob-Roy 
canoe traveller, who should choose to amuse himself by threading 
his course among them in as great a variety of ways as possible, 
would be able to make innumerable voyages from north to south, 
or in the opposite direction, before he would exhaust all possi- 
ble variations. But setting aside, on the one hand, narrow pas- 
sages navigable for canoes, and, on the other, variations from the 
principal courses, unimportant as affecting the practical question, 
the number of passages sufficiently considerable to lay any pos- 
sible claim to the title of “the channel” is reduced to two, — 
one to the west and the other to the east of the cluster of islands 
of which San Juan is the principal and the most western. 

It was accordingly quite natural that the dispute should arise, 
which, in point of fact, did arise, as soon as commissioners met on 
the spot to lay down the boundary. It was natural that Great 
Britain should claim as the boundary that one of the two passages 
among the islands which is nearer the continent, and that the 
United States should claim that one of these two passages which 
is nearer Vancouver's Island. 

It was natural enough that this dispute should arise ; but in 
making a claim for the more eastern passage, and in adhering to 
it at the last, the agents of Great Britain took the step which led 
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in the end to their utter discomfiture. It is conclusively shown 
by Mr. Bancroft that this more eastern passage never had a name 
till it received, during the discussions subsequent to 1846, that of 
the Rosario Straits (a name originally belonging in a different 
locality) ; and in fact Mr. Bancroft is inclined to dispute its 
right to be called a channel at all. On the other hand, the more 
western channel, that directly between Vancouver's Island 
and the island of San Juan, has been known from the earliest 
times as the Canal de Haro, or Arro, as it is written on the older 
maps, and is, beyond all question, entitled to be called “ the 
channel.” This fact is proved by a formidable array of geo- 
graphical and nautical evidence. 

Independently, therefore, of an entirely different class of con- 
siderations leading to the same conclusion, the German Emperor, 
when called upon to decide between these two particular passages, 
with reference to the words of the treaty of 1846, could scarcely 
refrain from giving the preference to the Canal de Haro on purely 
geographical grounds. Neither the Canal de Haro, nor what are 
now called the Rosario Straits, ‘* separate the continent from 
Vancouver's Island” in the sense of being al/ that separates them ; 
both lie between the continent and Vancouver's Island, and the 
former is the principal and more important passage. 

But the decision would have been less certainly in our favor 
had the British taken from the outset and adhered throughout, 
to the ground which was proposed in 1857 by Captain Prevost, 
their commissioner to lay down the boundary, and upon which 
they rested their latest proposal in the joint high commission 
before the arbitration was agreed to. This proposal was in sub- 
stance that the words of the treaty of 1846 should be regarded 
as descriptive of the whole space between Vancouver's Island 
and the continent, and that the line should be run through the 
middle of that space, — cutting through the archipelago of small 
islands where it might. 

There would have been a certain plausibility in this solution of 
the question. But, as will appear more clearly presently, it 
would have in effect given to Great Britain all that is of conse- 
quence in the question; so that this solution, or even the pres- 
entation of the question for arbitration in any terms which would 
have admitted such a solution, would have been inadmissible on 
the part of the United States. 
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The case of the United States by no means rested on the 
strength of the claims of the Canal de Haro to the title of “ the 
channel” in a geographical point of view. Mr. Bancroft aimed 
to show that the Canal de Haro was the channel in the minds of . 
the parties when the treaty of 1846 was made. So far as regards 
the gentlemen engaged on the American side, he was perfectly 
successful. There can be no doubt that Mr. McLane, who was 
our minister in England at that time, and that the leading 
members of the United States Senate, which ratified the treaty, 
never entertained a shadow of doubt that its language described, 
and was intended to describe, the Canal de Haro. Official 
documents record their contemporaneous expressions of the most 
unequivocal character, in which the phrase in the treaty is men- 
tioned without suspicion that it could mean any thing else than 
the Canal de Haro, or allow to Great Britain any territory south 
of the parallel of 49°, except the southern extremity of Vancou- 
ver’s Island, which would have fallen to the United States had 
the parallel of 49° been made the boundary throughout to the 
Pacific Ocean. 

This brings us to the history of the treaty of 1846. 

The convention of 1818 between the United States and Great 
Britain carried the boundary from the Lake of the Woods (where 
it had been left by earlier treaties) to the Rocky Mountains, and 
established it for this extent upon the forty-ninth parallel. At that 
date, the boundary of the territory westward from the Rocky 
Mountains was left undefined. For a considerable time, by the 
consent of both governments officially expressed, it remained free 
to the people of both countries, without prejudice to the title, or 
claims to title, on the part of either government. But from an 
early day efforts were made to define the boundary by treaty. 
The United States frequently proposed to carry the parallel of 
49° westward to the Pacific. Great Britain invariably refused 
this proposition, probably under the influence of the Hudson’s 
Bay Company, which had some stations south of that parallel. 

It will be remembered that in those days, when the north- 
western part of the continent was a wilderness, more regard was 
had for islands lying off the coast, ports and harbors, and rivers 
giving access to the interior, than for areas of land upon the 


continent, however considerable, then difficult of approach and 
unsettled. 
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The Columbia River falls into the Pacific Ocean at a point con- 
siderably south of 49°. It was with a good deal of difficulty that 
the British statesmen could persuade themselves to agree to any 
boundary which should give the United States any thing north of 
the Columbia River. The forty-ninth parallel was not only north 
of the right bank of the Columbia River during the whole or 
nearly the whole of the navigable part of its course, but if 
adopted as the boundary throughout to the Pacific Ocean, it 
would pass directly across Vancouver's Island, and throw into 
the possession of the United States the southern extremity of that 
island, about one-fifth of its whole area; and thus give to the 
United States the command by land of both sides of the Straits 
of Fuca, which also lie south of the parallel of 49°, and which, 
like the Columbia River, are an important means of communi- 
cation with the interior, being the avenue leading to the mouth of 
Frazer’s River and other waters. 

Whenever, therefore, the discussion came to close quarters, it 
was evident that no arrangement could be made, unless means 
could be found to satisfy Great Britain as regards the navigation 
of the Columbia River and the possession of the whole of Van- 
couver’s Island. For the rest, British statesmen were quite ready 
to agree to the parallel of 49°. 

Meanwhile, an excitement was growing up in the United States 
on the subject; the strength of our claim to the whole territory 
as far north as 54° 40’, was asserted by popular orators; and the 
two houses of Congress directed official notice to be given to Great 
Britain for the termination of the then subsisting arrangement 
for the joint occupation of the whole territory. 

During this period of excitement earnest efforts were making 
in both countries to find a way of adjusting the boundary, con- 
sistent with the honor and dignity of both powers, and therefore 
not inconsistent with the position in which either of them found 
itself placed by its previous action. Such an adjustment was 
found in adhering to the parallel of 49° as the principle of the 
boundary ; but, allowing to British subjects, the free navigation 
of that stream, and of its great northern branch, south of the 
parallel, and allowing also to Great Britain the whole of Van- 
couver’s Island. 

This arrangement, as regards the boundary, was suggested to 
Lord Aberdeen by Mr. Everett, upon his own responsibility, in 
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1843 ; and substantially the same arrangement was publicly pro- 
posed by Mr. William Sturgis, in a lecture before the Mercantile 


Library Association in Boston, in January, 1845. Mr. Sturgis’s 


lecture was printed, with a map showing the boundary he pro-. 
posed. Copies were circulated in England as ‘well as in this 
country. Although drawn upon a very small scale, the map 
plainly shows the boundary line drawn near to Vancouver's Island 
at the east, and between that island and two small islands lying 
between it and the mainland. 

The proposition for thus settling the boundary on the principle 
of the parallel of 49°, but with such a variation as to allow to 
Great Britain the whole of Vancouver’s Island, was received with 
favor on both sides of the Atlantic. 


There is no doubt that, with the express purpose of coming, if 


possible, to an amicable adjustment of the boundary question, 


which it had been thought essential should be treated in Washing- 
ton, Lord Aberdeen, in 1843, recalled Mr. Fox, who had been 
the British minister there, and appointed in his place Mr. Paken- 
ham, who, it was hoped, would prove a more successful negotiator. 
These hopes, however, with regard to Mr. Pakenham, were 
disappointed ; and finally Lord Aberdeen, in 1846, practically 
took the whole matter into his own hands. 

While the negotiation nominally continued at Washington, 
Lord Aberdeen caused the draught of a treaty to be prepared in 
the Foreign Office in London, and sent it over to Mr. Pakenham. 
Mr. Pakenham at once communicated it, as a basis for negotia- 
tion, to Mr. Buchanan, then Secretary of State under President 
Polk. Departing in some degree from recent usage, and revert- 
ing to a frequent practice of President Washington in his relations 
with the Senate as a part of the treaty-making power, President 
Polk subinitted Lord Aberdeen’s draught to the Senate, as a pro- 
posal for a treaty. The Senate, after due deliberation, passed a 
resolution advising its acceptance. This action of the Senate was 
anticipatory of the advice and consent required by the Constitu- 
tion for treaties after they have been made. Fortified by the 
opinion of the Senate, Mr. Buchanan required but short time with 
Mr. Pakenham for the formal “ negotiations;” the treaty was 
agreed to by them, and was again laid before the Senate, this time 
as a treaty already concluded; and again, after due deliberation, 
the Senate advised and consented to it, this time in the sense of 
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the Constitution ; and it was without delay ratified on the part of 
both governments. 
Lord Aberdeen’s draught was sent from London on the 18th of 


May, 1846; the treaty was signed by Mr. Buchanan and Mr, — 


Pakenham on the 15th of June, and the vote of the Senate, 
advising and consenting to the ratification, took place on the 18th 
of June, or precisely one calendar month from the time the 
draught left Lord Aberdeen’s hands. The formal exchange of 
ratifications took place at London on the 17th of July. 

In these proceedings, no alteration of a single word even, so far 
as regards the boundary line, was made in the draught that was 
sent over from London by Lord Aberdeen. 

From the peculiar way in which the treaty was thus originated 
and negotiated, there are no preliminary “ protocols” connected 
with it. There is, it would seem, a memorandum of the inter- 
view between Mr. Buchanan and Mr. Pakenham, at which the 
latter presented the draught... This memorandum is not printed 
in the volume before us, and probably simply records the fact that 
Mr. Pakenham offered a draught of a treaty. The language of 
the draught, now become without change the language of the 
treaty, is left to speak for itself. 

Under these circumstances, in order to ascertain the sense in 
which the words of the draught were understood by the parties, 
it would seem reasonable to refer to the official correspondence of 
Mr. Everett and Mr. McLane, our ministers in London, recording 
their conversations with Lord Aberdeen preliminary to -the 
draught prepared under his direction, and to other contempo- 
raneous records showing the state of public opinion in the two 
countries on the subject. But Great Britain, in the definitive 
statement presented to the arbitrator at Berlin, took the ground 
that this sort of evidence is beside the question. The readers of 
this journal will probably acquiesce in the technical accuracy of 
this point. 

Nevertheless, the evidence which the lawyers on the British 
side would thus exclude, would seem to be admissible at least to 
illustrate the language used in the treaty. It is of overwhelm- 
ing strength, to show that the United States on their side never 
meant to give up to Great Britain any territory south of the 
parallel of 49° except the southern portion of Vancouver's Island. 

The parallel of 49° was the radical principle of the boundary. 
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A variation to accord to Great Britain a piece of Vancouver's 
Island south of that line was the ultimatum of concession on the 

American side, — “ ultimatissimum,” Mr. Bancroft happily calls 
it. The treaty was possible of acceptance, because it was believed 
on our side that it embodied and faithfully described this arrange- 
ment. 

In his official despatch to Mr. Buchanan, by the same packet 
which carried from Lord Aberdeen to Mr. Pakenham the draught 
of the treaty, Mr. McLane, fresh from an interview with Lord 
Aberdeen, who had described it to him, spoke of it in express 
terms as making the Canal de Haro the boundary ; and it was so 
described in the Senate by Mr. Webster and by Mr. Benton in the 
discussion in that body on both occasions when the subject was 
before it. 

Let us now turn to the correspondence on the British side be- 
tween Lord Aberdeen and Mr. Pakenham. In a despatch of the 
same date as that which covered the draught of the treaty, Lord 
Aberdeen, writing to Mr. Pakenham, describes the proposed 
boundary as follows: “To be continued along the forty-ninth 
parallel from the Rocky Mountains to the sea-coast; and from 
thence in a southerly direction through the centre of King 
George’s Sound and the Straits of Juan de Fuca to the Pacific 
Ocean, leaving the whole of Vancouver's Island, with its ports 
and harbors, in the possession.of Great Britain.” 

Observe, this is Lord Aberdeen’s official instruction, contempo- 
raneous with the treaty, and describing its purport as he meant it 
should be understood. ‘ King George’s Sound”! 

King George’s Sound was a name given by Captain Cook in 
1778 to what is riow known as Nootka Sound, a place on the west- 
ern side of Vancouver's Island, north of the forty-ninth parallel ; 
and of course having not the remotest connection with any bound- 
ary line to be drawn east of Vancouver’s Island and south of 49°. 

Of course Lord Aberdeen wrote “ King George’s Sound” by 
aslip of the pen for something else. For what? This is sheer 
conjecture. If it were “Canal de Haro,” which Mr. McLane 
wrote on the same day to his chief as the description of the same 
thing, then every thing is clear as sunlight; and but for the un- 
fortunate slip of the pen this whole controversy need never have 
arisen, and the arbitration of the German Emperor need never 
have been invoked. 
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He certainly did not write “ Rosario Straits ;” that name for 
the channel claimed as the boundary by the British government 
was then unknown. It has been ingeniously suggested that Lord 
Aberdeen simply miscalled the “Gulf of Georgia” in writing 
“King George’s Sound.” There is a trace of George, no doubt, 
in both expressions ; but this suggestion is open to the objection 
(which seems to us conclusive) that, in that case, Lord Aberdeen, 
in professing to describe the boundary, omitted to describe the 
only part which needed description. There is no question that 
in running westward on the forty-ninth parallel, as soon as the 
mainland is left, the water which is reached is the Gulf of Geor- 
gia; here must be the northerly point of the water line, which, 
accordingly, needs no description. There is no question that the 
Straits of Fuca make the southern part of the boundary line, for 
they are expressly mentioned by name in the treaty of 1846. It 
is precisely the piece of the line that comes between its begin- 
ning on the 49th parallel and its end in the Straits of Fuca that 
needs description ; and here Lord Aberdeen’s unfortunate slip of 
the pen gives us no light. 

But whatever may have been intended by the phrase “ King 
George's Sound,” it is clear that Lord Aberdeen had in mind the 
same adjustment of the boundary which was understood on our 
side, from the fact that he concludes his description with the 
words “ leaving the whole of Vancouver’s Island, with its ports 
and harbors, in the possession of Great Britain.” This was pre- 
cisely the extent of the concession which it was believed might 
be made on the part of the United States. If Lord Aberdeen 
was expecting something more, it would have been no more than 
prudent, in this instruction to his own minister, to have pointed 
out that not only Vancouver's Island but the smaller islands 
lying between it and the mainland were intended to be covered 
by the language he employed. 

It must be observed that this was a private instruction from 
Lord Aberdeen to Mr. Pakenham, accompanying the draught of 
the treaty which was to be offered to the United States; but 
this instruction was not intended to be communicated to the 
United States government, and in point of fact was not thus com- 
municated until many years afterwards. And as late as 1859, 

Lord John Russell, in citing from the instruction, by a most un- 
fortunate inadvertence, neglected to cite this closing sentence of 
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the description. Happily Lord Napier had shown the original 
despatch to Mr. Campbell, who very well remembered it.1 

Great Britain endeavored to supplement this vacuous piece of 
evidence with regard to the meaning attached on the British side 
to the language of the treaty of 1846 at the time it was made, by ~ 
appealing, twelve years later, to the memories of Lord Aberdeen 
and Mr. Pakenham. It is easy to say that diplomatists prover- 
bially have bad memories, or rather good ones ; but it is not nec- 
essary to suppose that either Lord Aberdeen or Mr. Pakenham 
purposely forgot any thing. If the former were so confused about 
the names of the places that he could not call them rightly at the 
time, when officially instructing his minister, it is not strange that 
he could not remember them a dozen years later; while Mr. Pak- 
enham had nothing to forget. He never was told any other 
than an obviously incorrect name for the channel proposed for the 
boundary ; and, as it would seem, he never had the curiosity to in- 


quire of his chief what was intended by “ King George’s Sound.” 


The question is often asked, why was it worth while to make a 
controversy upon a territorial question of so slight magnitude? 
This question is generally raised in each country with reference 
to the action of the other, but sometimes, in either country, by 
large-minded inquirers, in criticism of the action of their own 
government in protracting the controversy. What have the 
United States gained after all, it is asked, by the favorable decision 
of the German Emperor? The whole area comprised between 
the Rosario Straits and the Canal de Haro is but a few hundred 
square miles, and only part of this is land ; San Juan is but a small 
island; why was it worth while to maintain a controversy and to 
invoke the machinery of arbitration with no greater interest at 
stake ? 

This question is natural. It is best answered, however, by an- 
other question: why was it worth while for Great Britain to insist 


1 Mr. Archibald Campbell was the commissioner in behalf of the United States 
to lay down the boundary under the treaty of 1546, when Captain (now Admiral) 
Prevost acted in a similar capacity in behalf of Great Britain. Their discussions 
on the spot were terminated in 1857, in the impossibility of coming to an agreement. 
Mr. Campbell has more recently been appointed commissioner on the part of the 
United States to mark the boundary on the forty-ninth parallel, between the Lake 
of the Woods and the Rocky Mountains: a similar, but distinct duty, in which he is 
at present engaged. 
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from the beginning in having the whole of Vancouver's Island? 
The forty-ninth parallel, as we have seen, had already been 
adopted as the boundary for thousands of miles across the conti- 
nent; why should Great Britain repeatedly refuse the proposition 
of the United States to continue this boundary to the Pacifie 
Ocean, let it cut Vancouver's Island where it might? The part 
of Vancouver's Island south of the parallel is but about one-fifth 
of the whole, so that the greater part of the island in any case | 
would have belonged to Great Britain. 

The explanation of the earnestness of Great Britain upon this 
point is the obvious circumstance that the entrance from the Pa- 
cific Ocean into the Straits of Fuca lies south of Vancouver's 
Island; and these straits, with the system of watercourses to 
which they lead, give access by water to a large extent of terri- 
tory north as well as south of the parallel of 49°. Had that par- 
allel been maintained as the boundary quite to the Pacific Ocean, 
giving the southern portion of Vancouver's Island to the United 
States, we should have commanded both sides of the entrance to 
the straits, that is, both sides of the water-passage from the ocean, 
not only to our own territory, but also to the British possessions 
in that part of the continent. By insisting on the southern por- 
tion of Vancouver's Island, Great Britain secured the command 
of one side of the passage, leaving to the United States, as would 
appear, the command of the other side, — an arrangement palpa- 
bly just and impartial. 

The British government seems always to have been strongly 
impressed with the equity of such an arrangement as should give 
to each country respectively the command on land of one side of 
the water-passage from the Pacific by the Straits of Fuca. As 
early as 1826, the United States had proposed the forty-ninth 
parallel as the boundary throughout from the Rocky Mountains 
to the Pacific, with free navigation by British subjects of the 
Columbia River. The British government proposed at that time 
that the Columbia River should be the boundary from the point 
where its head waters were intersected by the forty-ninth par- 
allel; but as that would cut off the United States from the Straits 
of Fuca, the British government then formally proposed that the 
United States should have in addition a tract of territory on the 
Pacific, on the southern side of the straits, to be possessed in 
exclusive sovereignty. 
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In yielding, therefore, to Great Britain, in 1846, the southern 
portion of Vancouver’s Island, we yielded only to an equitable 
plan, of the sincerity of her belief in which Great Britain had 
given the strongest proof, that the two countries should divide the. 
command by land of the water-passage from the ocean into the 
interior. But this passage, which begins with the Straits of Fuca, 
continues by the Canal de Haro; and it was a necessary sequel 
of the arrangement that, while Great Britain commanded one 
side of the passage from Vancouver’s Island, the United States 
should command the other, not only from the mainland at the 
south of the entrance to the Straits of Fuca, but from the island 
of San Juan, which makes the eastern side of the channel of the 
Canal de Haro. 

In other words, had Great Britain been able to substantiate 
before the German Emperor the claim to the Rosario Straits as 
“the channel” mentioned in the treaty of 1846, we should have 
been in this position, that having acquiesced in giving to the Brit- 

_ish the southern portion of Vancouver’s Island upon their sugges- 
tion that it was not reasonable that we should have command 
by land of both sides of the water-passage from the ocean inland, 
we should in effect have given to them the land command of both 
sides, —an arrangement obviously equally unreasonable, and in 
all respects unsatisfactory. 


We have contented ourselves with a general review of those 
points brought forward in the solution of the controversy which, 
in our view, were of the chief importance in affecting the deci- 
sion. Many others, which are interesting, were adduced, and more 
or less stress was laid upon them upon either side. For these we 
must refer the reader to the papers themselves, which happily are 
not voluminous. The principal documents are but four in num- 
ber. The case in behalf of the United States was opened before 
the German Emperor by Mr. Bancroft’s “* memorial” in Decem- 
ber, 1871; at the same time the “case of Great Britain” was 
submitted in behalf of that government. In June, 1872, were 
submitted the “ reply of the United States” again by Mr. Ban- 
croft, and the * second and definitive statement ” of Great Britain. 
On the 21st of October, 1872, the German Emperor made his 
award, that “ most in accordance with the true interpretation of 


the treaty” of 1846 “is the claim of the government of the 
VOL. VIII.” 


] 

l 
y 
h 
at 
I- 
ts 
ne 
in 

XUM 


254 BOUNDARY OF THE UNITED STATES. 


United States, that the boundary line between the territories of 
Her Britannic Majesty and the United States should be drawn 
through the Haro channel.” 

This is the whole of the award. There is a formal preamble, 
but no argument or statement of reasons for the decision. The 
only thing to be remarked about it is an accidental slip of the 
pen in describing the late Treaty of Washington by the date of 
the sizth of May, 1871. The true date is the eighth. This error 
exists in the original bearing the Emperor’s autograph signa- 
ture and the impression of the imperial great seal. From the 
circumstances of the case, it is not likely to be attended with the 
inconveniences which resulted from the similar accident in 
the use of the phrase “ King George’s Sound” in the prepara- 
tion of Lord Aberdeen’s instruction. The error is of no prac- 
tical consequence whatever. 

While the award is thus brief, the preliminary statements in 
behalf of each side are full of interesting matter. Each is accom- 
panied by an appendix. Evidence in the shape of extracts from 
official correspondence, and numerous maps, were brought for- 
ward on each side. The second British statement is illustrated 
by an “ historical note,” to which is attached, for convenience of 
reference, a curious table giving the names of all the official per- 
sonages who have been connected with the negotiations, from 
Lord Castlereagh to Lord Granville on one side, and President . 
Munroe to President Grant, Mr. John Q. Adams to Mr. Fish, as 
their secretaries of state, on the other. This table gives the exact 
date of service of the several ministers and others having official 
part in the negotiations, and is valuable for other purposes be- 
sides the study of this particular question. 

All of: these papers make together the fifth volume of “ Papers 
relating to the Treaty of Washington,” accompanying the Presi- 
dent’s Message to Congress of December, 1872, —a document of 
271 pages, which has been published since the preparation of the 
last number of this Review. The maps are included; most of 
them, we regret to say, reproduced in wretched lithography, un- 
worthy of the government printing-office, and unlike its usual 
work. It may promote the convenience of those who have occa- 
sion to use the volume, if we remark that the list of maps pre- 
sented in behalf of the United States (a part of which are 
interspersed among the pages of the text, and a part placed at 
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the end of the volume) is printed at page 189, that is, at the end 
of the second statement of the United States. All of the maps 
presented in behalf of Great Britain are placed at the end of 
the volume, preceded by a list of them. 

If our space permitted, we should be glad to give some extracts 
from these official statements. We believe that none of them 
have found their way into the columns of the newspapers of 
either country. The “ Memorial” of Mr. Bancroft, particularly, 
is an admirable piece of composition, whether regarded as an 
historical monograph or as a diplomatic argument. The country 
.was peculiarly happy in the circumstance that it fell to Mr. Ban- 
croft to conduct the case in its behalf. He was a member of the 
cabinet of President Polk when the treaty of 1846 was made. He 
was our minister in London when the pretensions of Great Britain 
to the island of San Juan were first broached. In his capacity of 
minister at Berlin, under the present administration, it devolved 
on him, in concert with his British colleague, to invite the German 
Emperor to assume the duty of arbitration; and it was then his 
duty to act as the agent of the United States in presenting and 
advocating their case. That this duty was performed wisely and 
well, the fact that a favorable result has been attained quietly 
and smoothly, is in itself a proof. 

Indeed it is gratifying to be able to say that the whole affair 
has been conducted in a manner worthy of the great powers con- 
cerned. The United States and Great Britain held to their re- 
spective positions with firmness, argued them with decorum, and 
the result has been accepted without demonstration of triumph 
on one side or ebullition of ill temper on the other. The case 
was one eminently fit for arbitration, that is, for arbitration lim- 
ited to a decision of the actual question at issue. The true 
statesmanship was shown when the Treaty of Washington was 
framed. For this, on the American side, the world is no doubt 
indebted to Mr. Fish and his colleagues in the Joint High Com- 
mission. A different way of putting the question would prob- 
ably have led to a different and much less satisfactory result. 
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THE SUPREME COURT OF JUDICATURE ACT, 
AND LAW REFORM. 


THE Act of Parliament, which was passed last summer, “ for the 
constitution of a Supreme Court, and for other purposes relating 
to the better Administration of Justice in England,” inaugurates a 
reform which has been long talked of and much desired. The 
complaints which led to its enactment were very numerous. Es- 
pecially, the separation of the jurisdictions of common law and 
equity was thought to be an anomaly. In causes at common law 
the necessity often arose for proceedings and remedies peculiar to 
equity, and in the latter jurisdiction it was often desirable to 
have recourse to the machinery of the former. Their respective 
modes of administering justice were not always suited to the dif- 
ferent matters which came before them. Trial by jury was emi- 
nently suited to the simple issues of fact, which in early times were 
almost the only ones ; yet it was obviously unsuited to the com- 
plicated issues which have arisen in modern times. This unfitness 
of courts of common law for trying complicated questions, and 
the inflexibility of their procedure, have been the origin of a 
large part of equity jurisdiction. On the other hand, in causes 
in equity, questions would arise, which were deemed especially fit 
for a jury, and were sent to a common-law court to be tried in 
that mode. Another evil was, that a party to a common-law 
action was often obliged to seek relief also in equity, — sometimes 
because the common-law court had not the means of giving relief, 
and sometimes because it did not recognize the real rights and 
duties of the parties, and would determine the cause and give 


judgment just as if those rights and duties did not exist, fre- 


quently in direct opposition to them. The courts of equity were 
always proverbial for delay, but they shared this reproach with 
those of common law. The confusion and conflict of jurisdiction 
exercised, the uncertainty as to the court in which a particular 
cause should be commenced, and the existence of conflicting rules 
of law which had grown up under this divided jurisdiction, were 
also great evils and causes of complaint. 
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It was thought that many of the evils might be avoided by 
establishing a court in which the jurisdiction of all the existing 
courts should be vested, which should have the power to use the 
procedure and method of trial required by each particular case, 
and to give the proper remedy and relief, and in which the 
same rules of law should prevail in similar cases. In 1869, a 
Royal Commission, composed of a number of the most eminent 
judges and lawyers, made a report upon the subject, in which 
they said that the evils of this double system of judicature, and 
the confusion and conflict of jurisdiction to which it led, had been 
Jong known and acknowledged, and that, in their opinion, the 
defects could not be remedied by any mere transfer or blending 
of jurisdiction between the courts as then constituted. They 
therefore recommended, as the first step towards the surmount- 
ing of those evils, the consolidation of all the Superior Courts 
into one court, which should exercise the jurisdiction of them all. 
They also made recommendations as to pleadings, the modes of 
trial, evidence, and other matters concerning the administration 
of justice. In 1872, Lord Hatherley (then the Lord Chancellor) 
introduced a bill for establishing a Supreme Court of Appeal. 
This measure, however, provoked much hostile criticism, and 
was afterwards abandoned. 

It seems to have been understood, when the present Chancellor 
(Lord Selborne) took office, that he would introduce a scheme 
for carrying out the reform which had been so long desired. 
Early in the session he brought in a bill which, after much dis- 
cussion and some alterations, was carried successfully through 
both Houses. It forms chapter 66 of the statutes of the session 
(36 & 37 Vict.), and the title by which it is to be cited is, the 
“ Supreme Court of Judicature Act, 1873.” 

The English law is so similar to our own, which is in a great 
measure derived from it, that, except in respect of questions of 

local law, it is necessary for the lawyer to have a knowledge of 
- the English cases next after those of the court in which he prac- 
tises. This knowledge will hereafter require him to understand 
to some extent the changes which are made by this Act. It will 
be admitted, too, that the existing procedure in our own courts is 
not regarded with entire satisfaction; and if any changes are to 
be made here, it will be useful to have some familiarity with this 
measure, which deals with a similar system of law. Even as a 
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matter of curiosity, it cannot fail to be of interest to know in 
what manner, and with what object, England proposes to sweep 
away all the existing Superior Courts, most of which have existed 
from very ancient times, and substitute for them such a modern 
institution as the ‘Supreme Court.” It is therefore proposed to 
give a general statement of some of the principal changes which 
are to be made by this Act. The Act itself, however, and the 
Schedule to it, are well worthy of perusal. They are not long, 
and are almost entirely free from the monotonous and wearisome 
style in which statutes are usually composed ; the Schedule, which 
contains the more general rules of procedure, should certainly be 
read. It will be noticed, in perusing them, that it is left to the 
judges to establish rules for carrying out their provisions; and 
the success of the reform will be determined in great measure by 
the manner and spirit in which they do their part of the work. 

Before proceeding to state the manner in which the new court 
is to be constituted, it may be well to remind the reader briefly 
of the system out of which it is to be formed. The Court of 
Chancery, in which the equity jurisdiction is vested, is com- 
posed of the Lord Chancellor, two Lords Justices of Appeal, 
the Master of the Rolls, and three Vice-Chancellors. The last 
four of these have separate courts, in which they hear causes in 
the first instance. An appeal may be taken from their decisions 
to the Court of Appeal in Chancery, which is composed of the 
other three ; but all of them seldom sit together, two being the 
usual number. From the Court of Appeal there may be another 
appeal, to the House of Lords. 

The common law is administered by the three Courts of Queen’s 
Bench, Common Pleas, and Exchequer, which have original juris- 
diction ; the first two are composed of a Chief Justice and five 
puisne Justices, and the last, of a Chief Baron and five junior 
Barons. From each of them there is an appeal to the Exchequer 
Chamber, composed of the judges of the other two common-law 
courts ; and from the Exchequer Chamber to the House of Lords. 

The other courts (besides some local courts) included in the 
Act are the Courts of Probate, and for Divorce and Matrimonial 
Causes, the Judge of the Court of Probate being also Judge Ordi- 
nary of the Divorce Court ; the Court of Admiralty, consisting of 
one Judge ; and the London Court of Bankruptcy, at the head of 
which is a Chief Judge, who now happens also to be one of the 


V 
ve 
re 
w 
th 
by 
in 
th 
ci 
in 
al 
sa 
de 
ot 
st 
is 
C 
In 
C] 
re 
as 
th 
la: 
th 
0: 
ni 
pe 
to 
tic 
by 
D 
Ay 
na 
of 


SUPREME COURT OF JUDICATURE ACT. 259 


Vice-Chancellors. Appeals from the Courts of Probate and Di- 
vorce are taken to the House of Lords. From the Court of Admi- 
ralty the appeals (which are final) are taken to the Privy Council, 
where they are heard by the Judicial Committee, which, besides - 
the unpaid members, contains four salaried judges, provided for 
by a recent Act of Parliament. The appeals from the Chief Judge 
in Bankruptcy are taken to the Court of Appeal in Chancery, and 
thence, in certain cases, to the House of Lords. The Privy Coun- 
cil is also the court of ultimate appeal in ecclesiastical cases, and 
in causes from the colonies. There are thus thirty-one judges in 
all, in which number are included the Lord Chancellor and the 
salaried Judges of the Privy Council. 

The Judicature Act, which comes into operation on the second 
day of November, 1874, unites all these courts (and certain 
others with a local jurisdiction’), which are henceforth to con- 
stitute one Supreme Court of Judicature in England. This court 
is to consist of two permanent divisions, to be called respectively 
“Her Majesty’s High Court of Justice” and “Her Majesty’s 
Court of Appeal.” 

The High Court is to consist of twenty-one permanent judges. 
In the consolidation of the courts, the Lord Chancellor, the two 
Chief Justices, the Master of the Rolls, and the Chief Baron, will 
retain their titles, and are to be judges of the High Court, as well 
as ex officio judges of the Court of Appeal. The other judges of 
the High Court will be the existing Vice-Chancellors, the common- 
law judges, the Judge of the Court of Probate, and the Judge of 
the Court of Admiralty. 

The Court of Appeal is to consist of fourteen permanent judges. 
Of these, five are to be the ez officio judges before mentioned, and 
nine, ordinary judges, are to be the present Lords Justices of Ap- 
peal, the salaried judges of the Privy Council; and three others, 
to be appointed by the Queen: they are to be styled Lords Jus- 
tices of Appeal. 

All the judges are to hold their offices for life, subject to removal 
by the Queen, on an address of both Houses of Parliament.? 

1 These are the Court of Common Pleas at Lancaster, and the Court of Pleas ‘at 
Durham, whose jurisdiction is transferred to the High Court; and the Court of 
Appeal in Chancery of Lancaster, and the Court of the Lord Warden of the Stan- 
naries, whose jurisdiction is transferred to the Court of Appeal. 


2 By the 13th and 14th sections, the Chancellor, the two Chief Justices, the Master 
of the Rolls, and the Chief Baron, are to receive the same salaries as at present. 


> 


260 SUPREME COURT OF JUDICATURE ACT. 


The original jurisdiction of the courts thus consolidated, and 
their appellate jurisdiction from inferior courts, are assigned to the 
High Court ; the other appellate jurisdiction (with a few excep- 
tions) is assigned to the Court of Appeal. From none of the 
courts is there to be an appeal to the House of Lords; so that in 
all cases hereafter, instead of two appeals, there will be only one. 
Power is given to the Queen to direct, by order in council, that 
all appeals to the Privy Council, not included in the Act, shall be 
heard by the Court of Appeal. It may thus acquire jurisdiction 

_to determine appeals from the colonies and from the ecclesiastical 
courts ; in the latter class of cases, it is to be assisted by some of 
the archbishops or bishops of the established church, sitting as 
assessors. 

The courts thus constituted are to be guided by certain rules 
prescribed for the concurrent administration of law and equity. 
The substance of these rules is that, in every cause, the court is 
to give effect to all existing rights and duties, whether they exist 
by common law, or equity, or are created by statute, and to take 
notice of all equitable matters which incidentally appear. Each 
party is to receive such relief on equitable grounds against the 
claim of any other party as he would have received in a suit in 
equity. Ifa defendant claims any relief connected with the sub- 
ject of the cause from any person who is not a party, the latter 
may be made a party by order of court; and if it appears that the 
defendant is entitled to the relief against him which he claims, it 
is to be given. Instead of restraining causes by prohibition or 
injunction, it is provided that whatever would have been the 
ground for an injunction may be relied on by way of defence. If 
it be the ground only for a temporary injunction, a stay of pro- 
ceedings may be granted on a summary application. In every 


The other judges are to receive £5000 a year. To judges who have served fifteen 
years, or are disabled by permanent infirmity, pensions may be granted, of the same 
amount as are now granted under the same circumstances. 

The annual salaries of the five judges first named are, at present, as follows: 
the Lord Chancellor, £10,000 ; the Lord Chief Justice of England, £8000; the Master 
of the Rolls, £6000; the Chief Justice of the Common Pleas, and the Chief Baron, 
each £7000. The annual pensions on retirement are as follows : the Lord Chancellor, 
£5000; the Chief Justices, Master of the Rolls, Chief Baron, and Lords Justices, 
£3750; the Vice-Chancellors and other judges, £3600. 

These provisions, without being more than just remuneration, furnish an honor- 
able contrast to the small salaries paid to American judges, with an ill-advised parsi- 
mony which has been the cause of much serious injury to our judiciary. 
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case, all matters connected with the subject of the cause are to be 
adjudicated, so that multiplicity of legal proceedings concerning 
them may be avoided ; and wherever there is any conflict or 
variance between the rules of equity and those of common law 
with reference to the same matter, the rules of equity shall pre- 
vail. 

The division of the legal year into terms is abolished so far as 
it relates to the administration of justice ; henceforth terms are to 
be used only as a measure of time. For the convenient despatch 
of business, the High Court is to be divided into five divisions, 
which are named after the existing courts of which it is to be 
composed; they are to be called respectively the Chancery, 
Queen’s Bench, Common Pleas, Exchequer, and Probate, Divorce, 
and Admiralty Divisions. The first of these is to consist of the 
existing equity judges who are transferred to the High Court ; 
the next three are to consist of the judges of the respective courts 
of common law, from which they are named; and the last is to 
consist of the two judges of the Courts of Probate and Divorce 
and the Court of Admiralty. This arrangement, however, is not 
to prevent a judge from sitting in a different division from his 
own; and the divisions may be changed, in number or otherwise, 
by order in council, upon recommendation of the judges. Rules 
of court may be made in like manner, with the advice of the Lord 
Chancellor, the Lord Chief Justice, and a majority of the judges, 
which shall regulate the sittings of the court, the circuits, and all 
matters of practice and procedure consistent with the Act itself 
and the rules in the Schedule. Meanwhile, certain provisions are 
made for the distribution and transaction of business. Until 
some change is made by rules of court, the forms of procedure 
now in use are to continue to be used, except where it is other- 
wise provided. The principal matters of equity jurisdiction are 
assigned to the Chancery Division ; matters pending in the Lon- 
don Bankruptey Court, and matters of which it has exclusive 
jurisdiction, are assigned to the Exchequer Division ; the causes 
pending in the different courts, and matters of which any of them 
have exclusive cognizance, are assigned to the corresponding 
Divisions of the High Court. Subject to these provisions and the 
rules of court, a person who commences a cause may assign it to 
any Division (except the Probate, Divorce, and Admiralty Divi- 
sion), as he may think fit. If he assigns it toa wrong Division, 
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any judge of the Division may, at any stage of the proceedings, 
direct it to be transferred to the proper Division ; or, if he think 
it expedient, he may retain it in his own; and all proceedings 
taken before the cause is transferred are to be valid and effectual, 
as if they had been taken in the proper Division. 

Such matters as are not proper to be heard by a single judge 
are to be heard by Divisional Courts of the High Court, of which 
any number may sit at the same time. They are to be consti- 
tuted by two or three judges each; the number to be three, ex- 
cept when it is not conveniently practicable, but in no case to be 
greater than three. 

Appeals to the Court of Appeals are to be heard either by the 
whole court, or by Divisional Courts consisting of any number of 
judges, not less than three ; and any number of such Divisional 
Courts may sit at the same time. Appeals may be re-argued or 
re-heard before a greater number of judges, if the court think fit 
so to direct. 

The rules for trial and procedure are contained in the Fourth 
Part of the Act, and in the Schedule, except so far as those mat- 
ters are to be regulated by the rules of court. Permanent officers, 
to be called Official Referees, are to be attached to the court for 
the trial of such questions as shall be directed to be tried by them. 
Except where parties are entitled to have particular cases tried 
by a jury, the court may refer any question to an official or special 
referee, and may adopt his report in whole or in part; it may 
also call in the aid of one or more assessors, specially qualified, 
whenever it thinks it expedient, and try the cause wholly or par- 
tially with their assistance. Any question or issue also may be 
tried before a referee, with the consent of the parties, or without 
their consent, whenever a prolonged examination of documents or 
accounts, or a scientific or local investigation is required, which, 
in the opinion of the court, cannot conveniently be made before 
a jury, or by the court through its ordinary officers.! 

1 By the 84th section, the officers attached to the court are appointed in the fol- 
lowing manner, viz.: all officers assigned to the court generally, are appointed by the 
Lord Chancellor ; officers attached to the Chancery Division, heretofore appointed by 
the Master of the Rolls, continue to be so appointed ; other officers attached to any 
Division are appointed by the President of the Division ; and officers attached to any 
judge are appointed by such judge. 

By the 87th section, all solicitors, attorneys, and proctors are to be called Solici- 


tors of the Supreme Court, and hereafter are to be admitted by the Master of the 
Rolls. 
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Not the least interesting provisions concerning the new system 
are contained in the Schedule, which sketches a general outline of 
the procedure by which the other provisions are to be carried into 
effect. Henceforth all actions at common law, suits in equity and 
admiralty, and proceedings in the Court of Probate, are to be in-— 
stituted in the High Court by a proceeding, which is to be called 
an action; but, subject to rules of court, other proceedings are to 
be taken in the same manner as before. 

Every action is to be commenced by a writ of summons, en- 
dorsed with a statement of the nature of the claim made, or of 
the remedy required, and specifying the Division of the Court to 
which it is to be assigned. The forms of writs and endorsements 
are to be prescribed by rules of court. Personal service of the 
writ is required, but substituted service may be ordered by the 
court for special reasons. 

In all actions where the plaintiff seeks merely to recover a debt 
or liquidated demand in money, the summons may be specially 
endorsed with the particulars of the amount sought to be re- 
covered ; and in such case, if the defendant does not appear, the 
plaintiff may have final judgment for an amount not exceeding the 
sum endorsed, and interest ; but such a judgment may be set aside 
or varied by the court upon proper terms. When the defendant ap- 
pears, and the writ is thus specially endorsed, the plaintiff may, on 
affidavit verifying the cause of action, and swearing that, in his 
belief, there is no defence, call on the defendant to show cause 
why he should not have final judgment ; and unless the defendant 
shall satisfy the court that he has a good defence, or disclose facts 
which are sufficient, in the opinion of the court, to entitle him to 
defend, judgment may be given for the plaintiff. Permission to 
defend the action, however, may be granted on such terms as the 
court thinks just. 

No action is to be defeated by the misjoinder of parties, and in 
every action the court may deal with all matters in controversy 
so far as regards the interests of the parties before it. At any 
stage of the proceedings, the names of any parties improperly 
joined, whether as plaintiffs or defendants, may be struck out, and 
the names of any who ought to have been joined may be added. 
Any two or more persons who claim, or are liable, as copartners 
may sue, or be sued, in the name of their firm ; and, in such cases, 
any party may require a statement, on oath, of the names of the 
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partners. When the defendant claims relief over against any other 
person, or when from any cause it appears that a question in the 
action should be determined between the parties and any other 
person, an order may be made, after notice to the latter, for having 
the question so determined. Whenever a plaintiff is in doubt as 
to the person from whom he is entitled to seek redress, he may 
join two or more defendants, so that the question as to which 
of them is liable, if any, may be determined as between all the 
parties. The plaintiff may also join, as parties to the same action, 
all or any of the persons severally liable on any contract, includ- 
ing parties to bills of exchange and promissory notes. When the 
cause of action survives, the action is not to become abated or 
defective by the death, marriage, or bankruptcy of any of the 
parties, or by the assignment, creation, or devolution of any estate 
or title pendente lite. 

As to pleadings, unless the defendant, at the time of his appear- 
ance, shall state that he does not require a statement of complaint, 
the plaintiff must, within a certain time, file and deliver to hima 
printed statement of his complaint, and the relief or remedy which 
he claims. The defendant must also furnish a printed statement 
of his defence, set-off, or counter-claim, and the plaintiff, in like 
manner, a statement of his reply. These statements are to be as 
brief as the nature of the case will permit. A demurrer to any 
statement may be filed in the manner to be prescribed by the 
rules of court. These statements may be altered at any stage 
of the proceedings, by leave of court, and any matter may be 
ordered to be struck out which is scandalous, or which may tend 
to prejudice or delay a fair trial. When the issues of fact in dis- 
pute are not sufficiently disclosed by the statements, the court may 
direct issues to be prepared. 

A defendant may set up, by way of counter-claim against the 
plaintiff, any right or claim, whether it sound in damages or not, 
and the court shall pronounce a final judgment in the same 
action, both on the original and cross claim. But if the court be 
of opinion that the counter-claim cannot conveniently be disposed 
of in the pending action, it may refuse permission to the defen- 
dant to avail himself of it. When a counter-claim is established, 
if the balance is in the defendant’s favor, the court may give 
judgment for him for the balance. Subject to rules of court, the 
plaintiff may unite in the same action several causes of action, 
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but the court may order separate trials of such as cannot conve- 
niently be tried together. 

The parties are entitled to exhibit interrogatories, and obtain 
discovery from one another. Any party may give notice to. 
another, in whose pleadings or affidavits reference is made to any 
document, to produce it for his inspection, and to permit him te 
take copies. The court may also order the production, upon oath, 
of such documents relating to any matter in question as it may 
think right. 

There is to be no local venue for the trial of any action; but 
the plaintiff may choose the county in which he wishes the trial 
to be had, and the action shall be tried in the place which he 
names; if he names no other place of trial, it shall be tried in 
Middlesex ; but a judge may order it to be in any other place. 

Actions may be tried in either of four modes; namely, before 
one or more judges, or before a judge sitting with assessors, or 
before a judge and jury, or before a referee. The plaintiff may 
choose also the manner of trial; but the defendant may give 
notice that he wishes to have the issues of fact tried before a 
jury, and then they shall be tried in that mode; or he may apply 
to the court for a trial in any other of the ways mentioned, and 
the court may determine the mode of trial. 

In the absence of agreement by the parties, and subject to 
tules of court in particular classes of cases, witnesses at the trial 
are to be examined viva voce and in open court; but when there 
are sufficient reasons, the court may order that particular facts 
may be proved by affidavit, or that a witness may be examined 
by interrogatories before an examiner, when his attendance in 
court ought to be dispensed with. Upon interlocutory applica- 
tions, evidence may be given by affidavit ; but the court may order 
the person who makes an affidavit to attend for cross-examination. 

Either party may call upon the other to admit any document 
(saving all just exceptions), and, in case of refusal to admit, the 
costs of proving it shall be paid by the party who refuses, what- 
ever may be the result of the action, unless the court certify that 
the refusal was reasonable. Power is also given to the court to 
order the inspection of property, or the entry of any persons into 
land or buildings in possession of any party, and observations to 


be made for the purpose of obtaining full information and evi- 
dence. 
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The costs of proceedings are to be in the discretion of the 
court; but the rules are preserved by which trustees and other 
persons are entitled to costs out of a particular estate or fund. 

A new trial is not to be granted on the ground of misdirection, 
or of the improper admission or rejection of evidence, unless the 
court is of opinion that some substantial wrong or miscarriage 
has been thereby occasioned. Bills of exceptions and writs of 
error are abolished, and all appeals to the Court of Appeal are to 
be by way of re-hearing, and to be brought by notice of motion in 
a summary way; and no appeal is to operate as a stay of execu- 
tion or of proceedings, except so far as the court may order. 


Such are some of the principal provisions of the Act which 
is intended to remedy the defects in the existing procedure; it 
is confessedly the most sweeping measure there has ever been 
passed in regard to the department which it affects. Of course, 
there will be great differences of opinion as to its chances of suc- 
cess, and, until it has come into successful operation, many will 
think that it is an attempt to remove distinctions and forms which 
-are necessary and essential parts of the law, and that the attempt 
will only result in endless confusion, entailing evils far greater than 
those belonging to the present system. But it must be remembered 
that it is not a hurried measure, accomplished by ardent reform- 
ers imperfectly acquainted with the subject which they were 
handling, and bent only upon destroying the existing institu- 
tions. Itis an Act passed with the recommendation and approval 
of the most conservative class in England ; it was brought in by 
the Lord Chancellor, and was criticised and discussed most care- 
fully in every part by the eminent lawyers in the House of 
Lords, and, after it left them with their assent, it was again criti- 
cised and discussed by the Commons. The public discussion in 
the newspapers indicated the feeling of the profession and the 
educated classes in regard to it. From the first there seemed to 
be the most unusual agreement that the Act, or something like it, 
must pass. All seemed to be at one on the general question; 
almost the only controversy was whether it should not be made 
still more comprehensive. It would be useless, as well as diffi- 
cult, to consider now how it will work in practice. It will un- 
doubtedly cause great expense before it can work easily, and it 
will probably affect injuriously the interests of some branches of 
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the legal profession ; but whether it will confer on the councry the 
benefits which are expected, remains to be seen. The chances, 
at least, are in its favor; and it must be admitted that the Act 
itself bears in every part the marks of an honest intention to free 
the courts from antiquated technicalities and forms, and make 
legal procedure as simple and direct as may be permitted by the 
subjects with which it has to deal, and that it keeps constantly 
in view the idea that the object of the courts and their forms is 
the administration of justice, without unnecessary delay or bur- 
densome expense. 

It remains to consider, in a very general way, whether there are 
_ in this country any of the evils which the Judicature Act aims at 
reforming in England, and whether it suggests any remedies 
which are applicable to our situation. It will be noticed, in 
reading it, how large a part of the Act is taken up with provisions 
which relate entirely to the constitution of the new court, and the 
assignment to it of the judges and jurisdiction of the old. It 
seems as if it were intended to blot out all their traditions and 
prejudices which might embarrass the working of the new sys- 
tem. The distinctions and conflict between common law and 
equity had come to be so marked, partly because they had 
grown up in courts wholly unconnected with one another. This 
cause of difference it was determined to destroy in a more effec- 
tual way than by giving to each court full jurisdiction in both 
branches, and allowing them to administer it in their own way. 
Hence the old courts have been swept entirely away, with very 
little sentimental regard for them or their antiquity. Whatever 
changes and reforms we have occasion to make, this task will 
probably be spared us. In those States where there have at any 
time been separate courts of common law and of equity, the 
separation has generally ceased to exist. In others, there was 
originally no equity jurisdiction, and it has been conferred from 
time to time, by statute, on the existing common-law courts, and 
they have now, as a general thing, pretty full equity jurisdiction. 
This mode of conferring jurisdiction in equity has not been very 
favorable to the growth of equitable doctrines, but, at all events, 
we have the two jurisdictions exercised by the same courts, which 
seems to have been considered in England the first step towards 
reform. 

This fact of their administration by one court, however, makes 
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the distinction and conflict between them seem all the more 
anomalous, because the chief reason for the distinction and con- 
flict has ceased to exist. To illustrate this, take the case of equi- 
table defences to actions. If a defendant should set up such a 
defence to an action at common law, he would be told that 
it constituted no defence, though the court might suggest that 
perhaps he might have some relief in equity. If he should then 
file a bill, stating the same matters which had been adjudged to 
constitute no defence, and praying an injunction against the 
maintenance of the action, the same court would probably grant 
it, and enjoin the prosecution of the proceeding which it had 
before decided could legally be maintained. Now it is difficult 
to see, whether from the legal or the popular standpoint, why this 
should not have been done at first. If the facts of the defen- 
dant’s case are such as would entitle him to a perpetual injunction 
in equity, it is because those facts constitute an equitable defence 
to the action, and an equitable defence is as meritorious as a legal 
one, and frequently more so; if it were allowed in the action at 
common law, the same result as that which is accomplished by an 
injunction in a second suit might be as well accomplished by a 
judgment for the defendant in the first. If the facts upon which 
he relies are sufficient to entitle him only to an injunction for a 
limited period of time, the equitable relief might be given by 
staying the proceedings. In each of these cases the same thing 
would be effected by one proceeding, which now requires two. 
Circuity and multiplicity of action, at least, would be avoided, 
and the advantage would be gained of treating things as they 
really are, instead of as they are not. 

It is not difficult to show that the change just suggested would 
not be a dangerous innovation, for instances may be taken from 
the existing practice where a similar jurisdiction is exercised by 
our courts in actions at common law. It is a familiar rule that a 
chose in action cannot be assigned at law, and that, if it be as- 
signed, the assignee acquires only an equitable interest, which, 
however, entitles him to bring an action in the name of the as- 
signor, and this action is conducted as if the assignor were really 
the plaintiff. Yet, if the defendant attempts to set up, by way of 
defence, a discharge or release by the plaintiff, or a payment to 
him, made after notice of the assignment, the other party may 
then show what the facts really are, and that the real plaintiff is 
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not the person that he seems to be ; if this is shown, the defendant 
will not be allowed to avail himself of his legal defence. Here 
is an instance in which a court administering common law de- 
prives a defendant of a defence which is a perfect legal answer to- 
the action, because the defence is inequitable. How this practice 
arose may be doubtful, but it probably originated in the necessity 
of the case, equity jurisdiction being extremely limited. Another 
common instance of equitable relief being given in an action at 
common law, is that of judgments upon bonds and recognizances, 

upon which the amount due, according to the principles of equity, 

is ascertained, and that amount only is the plaintiff allowed to 
collect. It would be only an extension of the principle of these 

cases if the court were allowed in every cause to give the relief 

to which the parties are really entitled. The distinction and 

conflict between the two jurisdictions would then soon cease to 

exist. In the English Act, the clause providing that in all mat- 

ters in which there is any conflict or variance between their rules, 

the rules of equity shall prevail, is superfluous, except to indicate 

the spirit of the Act. For wherever equity has established a dif- 

ferent rule from that of the common law, the rule of equity is the 

Law. 

The great difficulty at present arises from thinking of the law 
as consisting of the common law alone, whereas it consists of 
equity and the common law together, and the former requires 
attention more, if any thing, than the latter. No one can safely 
be advised as to any matter which is within the jurisdiction of 
both, by the light of the common law alone; if he should be so 
advised, he would be in a condition like that of one who was cor- 
rectly informed of some rules of common law which had been 
done away with by statute. Practically, then, when any equitable 
matter appears in an action at common law, whether as a defence 
or otherwise, the court says, in effect, What you bring forward may 
afford very good ground for relief, but it is a matter which this 
court entirely ignores, and we shall proceed in the present action 
and give judgment just as if that ground did not exist; if, how- 
ever, you will commence a proceeding for the purpose, on the 
same ground, and call it a bill in equity, we will then render of 
no effect our judgment and all our proceedings. There is no 
necessity for this circuity, and there can be no practical difficulty 
in doing away with it, and giving in each action all the relief, 
VOL. VIII. 18 
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whether legal or equitable, to which the parties are entitled. As 
we accustom ourselves to the recognition of the fact that equity 
and common law are but parts of one system, the anomaly of the 
existing mode of administering them becomes more and more 
apparent. 

What has been said about the concurrent administration of 
equity and common law in the same action, applies, of course, 
only to a small part of their jurisdictions. There are, besides, 
the cases where their jurisdictions are exclusive. But, as we re- 
gard them more carefully, the difference between them seems the 
more to be one of procedure and nomenclature only. They can- 
not well be fused further than the administering them concur- 
rently and the use of similar procedure. In cases where the 
jurisdiction is exclusive, great hardship arises from its being 
doubtful to which of them it belongs; and the person seeking 
relief incurs the risk, if he mistakes it, of being put to great ex- 
pense, and, perhaps, of losing his remedy altogether.’ In pro- 
ceedings in equity,it is usual to pray not only for the specific 
relief to which a plaintiff considers himself entitled, but also for 
general relief, and the court gives him such equitable relief as he 
may be entitled to, although different from that specially prayed 
for. Suppose that in every case the court, as before suggested, 
should have power to.give all the relief to which the parties may 
be entitled, it would then give the plaintiff the proper remedy, 
although it might be a legal one, as they now give him any equi- 
table remedy. It would then be impossible for courts to say of 
the plaintiff, as under the present practice they are sometimes 
bound to say, What remedies at law or in equity he may now 
have, we need not consider. 

The perusal of the Judicature Act will suggest many other 
instances in which the present procedure is defective, and in 
which the defects might be remedied without great innovations 
or changes, things which no one believes more firmly than the 
writer to be great evils in themselves, and only to be justified by 
much greater benefits being derived from them. Most of these 
instances arise from its being necessary to make use of more than 
one jurisdiction to dispose finally of a single matter, or, what is 
analogous to it, to make use of more than one action or proceed- 
ing. For an example may be taken the case where a defendant is 


1 See Bassett v. Brown, 100 Mass. 355, and Bassett v. Brown, 105 Mass. 651. 
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liable for an injury and has a remedy over against some one else. 
In such cases it would often be an improvement to dispose of the 
whole matter in one action, by making the person who is liable 
over, a party, and deciding the question as between him and the 
defendant, as well as between the defendant and the plaintiff. 
Attempts are now made to do this in a roundabout way, by giv- 
ing notice of the action to the person liable, but it is still neces- 


_ sary to prove his liability in a second action.! It is not hard to 


conceive of a case in which a defendant might be found liable, 
solely on the ground of the wrong-doing of some one else (a ser- 
vant, for example), for whose acts he was responsible, and yet 
might fail to prove the same facts in an action against the wrong- 
doer. These instances are only selected to show how great a 
reform might be effected by a little change in procedure, and 
a result which is now indirectly or partly attained, might be 
attained directly and completely. 

But, independently of the division of the jurisdictions of com- 
mon law and equity, there are great complaints as to the manner 
in which justice is administered by them separately. In men- 
tioning some of the causes, it will be convenient to draw illus- 
trations from the procedure in a single State, Massachusetts, and 
this may be done with the less impropriety, because the judges 
of that State may be compared favorably. with any others, and 
have long had justly the very highest reputation; the vicious 
practice of election to judicial offices has never been introduced 
there; and the judges are still appointed by the Governor, and 
hold their offices during good behavior ; they perform their duties 
most acceptably, and without the shadow of a reproach ever 
having been cast upon them, so that the defects in the adminis- 
tration of justice there must be attributed to the system, and not 
to those who administer it. It is a great satisfaction to feel that 
the Supreme Judicial Court of Massachusetts is one institution 
existing among us which is deservedly held in universal respect. 
It ought, however, to be added, that the provision of the Consti- 
tution and Declaration of Rights, ‘* that they should have honor- 


1 See Boston v. Worthington, 10 Gray, 496. This was an action against a person 
responsible over to the plaintiff ; the defendant had been notified of a previous action 
against the plaintiff. If he could have been made a party to that action, by the 
notice, and the question determined as between all the parties, this action would have 
been unnecessary. 
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able salaries, ascertained and established by standing laws,” is but 
faintly recognized. 

The great evil which exists, and which includes many others, 
is delay ; an evil which must, to some extent, always be inci- 
dental to the administration of the law. Still it is an universally 
acknowledged evil, and every means should be used to overcome 
it. The most famous English charter contained a prohibition, not 
only of the sale and denial, but also of delay of justice. The 
two first prohibitions are scrupulously observed, but little atten- 
tion is given to the last. It may even be said that there isa 
general feeling in the profession that delay is a right to which 
lawyers are by etiquette entitled, and that they are discourteously 
treated if their opponent pushes forward the case as fast as the 
rules of law allow. For those who keep in mind the interests of 
their clients, when those interests require that there should be no 
delay, the great accumulation of arrears, the times fixed for cer- 
tain steps, and the dilatory proceedings which can be taken by 
the other side, present great obstacles to rapid progress. It is 
easy to see the reasons which excite among business men a dis- 
gust for legal proceedings, and make them prefer to lose what- 
ever might be gained from them, to being subjected to their 
necessary annoyance and wearisome delay. Many who com- 
mence proceedings abandon them, or submit to disadvantageous 
compromises; many others think it prudent to stay away alto- 
gether. 

Justice would require, if it were possible, that, whenever 
any person, entitled to a legal remedy, asked for it, he should 
instantly receive it; the necessity of ascertaining whether he is 
entitled to it requires certain legal forms and proceedings to be 
gone through, which cause delay. These forms and proceed- 
ings ought not to be more dilatory than are necessary to deter- 
mine the rights of the parties, nor offer to either party any 
inducements to prolong the litigation, except for this one object. 

First of all, it must be acknowledged that our courts and 
judges are greatly overworked, and that they are unable promptly 
to dispose of all the business which comes before them ; it is a 
matter of surprise that they do so much work, and do it so well, — 
an amount of work much greater than that which comes before 


1 Nulli vendemus, nulli negabimus aut DIFFEREMUS rectum vel justitiam. — Magna 
Charta, c. 29. 
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any English court. In Massachusetts it has been attempted to 
remedy this evil from time to time by increasing the number of 

judges, and the number of judges of the Supreme Judicial Court, 
which was four in 1847, is now seven. There are also ten judges 
of the Superior Court, which has generally concurrent jurisdiction 
with the former in matters of common law, besides other jurisdic- 
tion ;} and there is a desire on the part of some to increase this 
number, owing to the arrears constantly accumulating. There is 
something suggestive about this. The number of judges of the 
existing courts, and the new court to be established, in England, 
is thirty-one, and these judges dispose of substantially all the liti- 
gation of England and Wales; (there are, besides, County Courts, 
and some others, but of a very limited jurisdiction, which, in the 
County Courts, does not extend above £50.) By the last census, 
the population of England and Wales exceeded twenty-two mil- 
lions and a half. The population of Massachusetts is less than | 
one million and a half, which is less than one-fifteenth part of the 
former.? It will readily be seen, therefore, that there are, even 
in the Supreme Judicial Court alone, a larger number of judges 
in proportion to the population than in England. Of the English 
judges, eighteen belong to the courts of common law, and it is con- 
sidered that this is a larger force than is necessary, and it is 
proposed in consequence to reduce the number to fifteen. Yet in 
Massachusetts the arrears are constantly increasing, even with an 
additional court of ten common law judges to dispose of them. 
These matters deserve consideration, at least, before the number 
of judges is increased, for possibly there exists some other remedy 
which it will also be necessary at some time to apply. 

It cannot be doubted that a vast amount of work comes before 
our courts, which is unfit to come before them at all; this can 
readily be seen by examining the reports. There is reason to 
believe also that the existing procedure encourages the increase 
of it. Great advantages are offered to defendants and those who 
are interested in delaying a determination. A preliminary cause 
of delay is the existence of terms, and the rules relating to them. 
In one of the courts, in the busiest county in Massachusetts, the 


1 There are Courts of Probate besides these. 

2 Therefore if the courts of Massachusetts were transferred to England, with a 
corresponding increase in the numbers of judges, there would be in the Supreme 
Judicial Court 105 judges, and in the Superior Court, 150. 
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terms are held twice a year; in the other, four times. Actions at 
common law must be commenced by writ, which can be returned 
only on the first day of each term, and they cannot be placed 
on the list for trial until the second term after they are com- 
menced. In the Superior Court the arrears are so great that 
the action is seldom tried then, and-often not until a year after 
its commencement. Yet each term lasts till within a few days 
of the commencement of the next,a period of nearly three 
months. Sometimes, by a happy combination of circumstances, 
and when the court happens to be held by a Judge who is gifted 
with an unusual power of conducting business, a plaintiff suc. 
ceeds in obtaining a trial at the second term; but even this is 
six months or more after the commencement of the action. At the 
trial, exceptions to evidence and to the rulings of the court may 
be taken, and these exceptions may be argued before’ the Supreme 
Judicial Court sitting in banc, which sits for that purpose a short 
time only twice a year ; but it seldoms succeeds in hearing at each 
sitting all of the cases then on its list, so that it is often nearly a 
year after the trial before the exceptions can be argued. The time 
within which the court gives its decision is entirely indefinite, 
and, owing to the number of cases, it is often much protracted, 
Moreover, the practice does not prevail as with the English 
courts, of leaving certain questions to the jury at the trial, and 
entering the verdict in accordance with a ruling of the judge, 
reserving leave for the other party to move to enter the verdict 
for himself, if the ruling be incorrect, so that one trial gene- 
rally disposes of all questions of fact.! If any ruling of the 
court is wrong, and unfavorable to the party who excepts to it, 
a new trial is ordered, upon which the entire process may be 
gone through again. The instances in which a new trial should 
be ordered ought to be very rare, and ought to be limited to 
cases in which some material question was not tried at the first 
trial ; and a reference to the English reports seems to show that 
they are seldom granted there in other cases. 

1 This practice seems to have prevailed at common law. 2 Tidd P.900; Treacher 
v. Hinton, 4 B. & A. 413, 416. If this be so, it can easily be introduced into our prac- 
tice by the judges, and with great advantage. A cause often depends on the deter- 
mination of a single point of law ; in such a case, the facts in dispute, if any, might 
be left to the jury, and the judge might then direct the verdict to be entered for one 
party or the other, according to his opinion of the law, giving the other party leave 


to move to enter the verdict for himself, if it be wrong. A misdirection could thus 
be corrected in many cases without another trial. 
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So far as the terms of court indicate any thing else than the 
times at which the judges sit for the transaction of business, it is 
hard to see any reason for their existence ; so far as they interfere 
with proceedings at any other time in the year, in which the ~ 
presence of a judge is not required, they are only a technical 
barrier to the conduct of business. In some cases the harm done 
is recognized, and statutes are from time to time passed to pro- 
vide that certain acts may be done in vacation as well as in term- 
time. Blackstone tells us that terms had a religious origin, and 
in early times throughout Christendom the whole year was one 
continual term for hearing and deciding causes, till at length the 
Church interposed, and exempted certain holy seasons from being 
profaned by litigations.1 These prohibited seasons were the 
origin of vacations. In the English courts, however, while the 
sittings in dane are generally in term-time, the trials at nisi 
prius, as well as proceedings which do not require the presence 
of a judge, take place in vacation.2 Terms with us, on the con- 
trary, are the times of year fixed for trials and all other proceed- 
ings at common law. It is a great scandal that there should be 
a court (as there is with us) in which a party desiring to com- 
mence an action in September cannot have the opposite party 
summoned to appear until the following April, and that he 
cannot, even under the most favorable circumstances, set the 
action down for trial till the following September. That this is 
an unnecessary consequence of terms, is proved by the practice in 
equity, in which process may be returned every month. There 
might also be a provision that in actions at common law process 
should be returned as often, or oftener, and in term-time or vaca- 
tion. A still better enactment, however, would be the abolition 
of terms, except so far as relates to the times when the courts 
shall sit for hearing causes. 

The delays which take place after the parties are actually in 
court are still more serious. If the defendant is “ properly 
defended,” there are no means of obtaining judgment, even if 
the demand is for a debt, and there is no defence, until the case 
is reached and called for trial before a jury; this, as we have said, 
is often not till six or nine months, or more, after his appearance. 
It happens in this manner: the statutes require the defendant to 
file an answer, and set forth in clear and precise terms every sub- 


3 Bla. Com. 275. 2 8 Steph. Com. 592 
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stantive fact intended to be relied on. He, therefore, files an 
answer, which may contain a statement of any facts which would 
amount to a defence ; it usually consists of a traverse, or denial, 
of the facts stated in the plaintiff's declaration. The plaintiff has 
then nothing to do but to await a trial of this issue. The attorney 
for the defendant, however, if he does not wish to trouble the 
attorney for the plaintiff unnecessarily, sometimes tells him that 
there is no defence, and that he shall not appear at the trial; but 
until that time arrives no further proceedings can be taken. This 
kind of delay is not only not discountenanced, but has come to be 
considered tacitly as a sort of “ natural and inalienable right” of 
the defendant. Frequently he obtains still further delay, by 
going through the form of a trial, and taking exception to some 
part of the evidence or rulings. 

These dilatory proceedings on the part of the defendant, it 
must be confessed, are a great evil and obstruction to justice; 
but, whatever attempt is made to remedy the evil, care must be 
taken not to do the equal injustice of depriving the defendant of 
any defenee which he may have. Yet some remedy may be found 
for the great majority of cases. The largest amount of litigation, 
where there is no defence to the plaintiff's demand, consists of 
actions brought for the collection of debts, in which there is no 
question of law or fact to be determined, but the only object is to 
obtain the process of the law for compelling payment. It is ne- 
cessary for this purpose to go through certain legal forms, and in 
doing so the defendant has, among others, the opportunities for 
delaying the proceedings, which we have mentioned. Several 
suggestions might be made as to the means of stopping this. 
One is offered by the Schedule to the Judicature Act,! by which, 
as will be remembered, it is provided that when the action is 
brought for a debt or a liquidated demand, the plaintiff may, on 
affidavit, call on the defendant to show cause why judgment 
should not be given for the plaintiff; and unless the defendant 
satisfies the court that such facts exist as are sufficient to entitle 
him to defend, judgment is to be given for the plaintiff. How- 
ever harsh this may sound to those long accustomed to the dila- 
tory process of enforcing legal rights, a very little consideration 
will show that it would not be so in practice. Although the 
defendant is entitled to avail himself of any defence, yet, if he has 

1 Schedule, rule 7. 
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no defence, there is no reason why he should be allowed to delay 
the plaintiff by pretending that he has one. If he cannot, on 
oath, state any facts which can, by any reasonable possibility, 
amount to a defence, he ought not to be allowed, by means of 
formal proceedings, to put on the record statements without the 
slightest foundation in fact, merely for the purpose of delay. In 
all cases where the defendant could state in his affidavit facts, 
upon which there might be a doubt, the court would allow him 
to defend the action. But this rule is aimed at the great number 
of cases in which he does not pretend, out of court, that he has 
any defence whatever, and in which he often admits that his 
only object is to gain time. As in some other matters we have 
had occasion to refer to the existing practice as containing the 
principle of the remedies suggested, so we may do so in this 
instance. Our courts exercise large discretionary powers to 
prevent injustice from being done by mistakes and accidents in 
formal proceedings; they often exercise this power when a 
defendant, by neglect to appear, or otherwise, has been defaulted, 
by striking out the default and allowing him to defend. In the 
Superior Court of Massachusetts there is a rule,! however, which 
regulates the exercise of this power, by providing that, when a de- 
fault is entered, it shall not be stricken off, except upon notice and 
an affidavit stating the nature of the defence, “and proof, to the 
satisfaction of the court, that a defence is in good faith intended.” 
This rule contains a recognition of the principle that, unless there 
is a reasonable ground of defence, the plaintiff ought not to be 
delayed in obtaining his remedy. But it is just as applicable 
before the defendant has made default as afterwards. The 
affidavit required should state specific facts which the defen- 
dant either knows or believes, and not a mere general belief that 
he has some defence, which, in the minds of many, simply means 
that they believe that something advantageous may turn up in the 
course of the proceedings. If the specific facts should be found 
to be false within his knowledge or belief, the defendant would 
incur the risk of a prosecution for perjury, a risk which few 
would be willing to run, even if they cared nothing for committing 
the offence. If the belief stated, or the grounds of it, were too 
vague or general, the court could require further proof before 
allowing him to defend. These powers the court now has in 


1 Rule 28. 
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cases of default, under the rule referred to, and is bound to exer- 
cise. The rule in the Schedule to the Judicature Act is only an 
extension of that rule to an earlier stage of proceedings. 

It must be admitted that, even after all possible rules have been 
made to prevent delays in the administration of justice, still there 
will always remain a great number of cases which cannot be dis- 
posed of in a summary way, and must therefore await a trial and 
determination, according to a method comparatively slow. There 
will remain issues of fact, which must be tried in the ordinary 
way, although there may be but little doubt what the result will 
be, and questions of law, which must be argued and determined. 
A remedy which has been sometimes proposed for this evil, so far 
as it affects the highest courts, is the limitation of the right of 
appeal to cases in which the amount involved is of a certain mag- 
nitude, and also the limitation or denial of appeals in certain 
parts of the proceedings. This latter limitation has been tried in 
Massachusetts, in respect of matters in abatement, and motions to 
dismiss, or set aside, the proceedings; and in respect of demur- 
rers, an appeal is allowed only at certain stages. There is great 
objection, however, to the denial of an appeal, except in matters 
addressed to the discretion of the court or judge, because it intro- 
duces another uncertain element into the law, and prevents the 
question from being determined by the court of appeal, whose 
determination would bind all other courts within its jurisdiction. 
It substitutes, for its determination, the opinions of different 
judges at different times, none of which bind the others. Still 
greater evil would result from denying an appeal when less than 
a certain fixed amount is involved. The objection made in the 
former cases, that the law would be left uncertain and confused 
by conflicting decisions, applies, but with still greater force, be- 
cause the matters, in respect of which it would be left uncertain, 
would often be matters of considerable importance. Many im- 
portant questions arise only in cases where the amount involved 
is small, yet they are of so frequent occurrence, or affect so 
many persons, that it is desirable that they should be determined 
by the highest court. Injustice ought not to be done in a small 
case any more than in a large one; neither should a party to an 
action involving a large amount be allowed to postpone its deter- 
mination by numerous appeals, while the parties to a small case, 
involving important questions, are obliged to put up with the 
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decision of an inferior tribunal. These circumstances furnish 
grounds for thinking it best that the general right of appeal 
should be limited only in the case of actions where the amount 
is so small that the expense caused by the appeal would be much 
more injurious to the parties than an incorrect determination. 
This, however, is not the object proposed by those who favor a 
more general restriction of appeals; their object is to relieve the 
courts of some of the business with which they are overwhelmed. 
To this there is the objection already mentioned, as well as the 
objection that it does not accomplish its purpose. As a general 
rule, each party should be allowed to decide for himself whether 
his case is of sufficient importance to justify an appeal. 

Still care should be taken not to encourage appeals merely for 
the purpose of postponing a final judgment. Whoever adopts 
such a course, shoyld do it with the full knowledge that it may 
prove in the end a costly one, least of all should it be made profit- 
able for him. One reason why our courts are so crowded with 
business, is because litigation is so cheap for those who wrongfully 
cause it. It is generally acknowledged that justice ought to be 
cheaply and speedily administered to all, and that there should 
be no burdensome costs to be paid by those who seek it. In 
carrying out this doctrine, the costs of court have been made 
almost nominal; the fees payable to officers of the court are too 
small to be worth mentioning; and the other taxable costs con- 
sist of the actual expense incurred for evidence, and some small 
fees, which are supposed to be compensation to the attorney who 
conducts the cause. Although the costs of court include the fees 
paid to a referee, or auditor, to whom the case may be sent, yet 
it does not include the expense of any of the regular machinery 
of the court, not even the fees of jurors. It is not very satisfac- 
tory to consider that the cost of the jury, paid by the State, often 
exceeds the amount involved in the case which it is trying. If 
this expense were to be costs in the cause, the parties would 
be likely to form a more correct opinion as to whether it war- 
ranted that mode of trial. But the present system only carries 
to its full extent the principle that the administration of justice 
should be rendered cheap. The same argument, however, cannot 
be applied to the costs which are allowed the prevailing party as 
part of the expense which he has incurred. The course adopted 
in this respect has had the effect of making the administration of 
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justice cheap for those who wrongfully obstruct it, and expensive . 


for those who seek it. There is consequently no check upon a party 
who takes any step which may prove troublesome to the other; 
if it fails, it costs him nothing, except what he has to pay his own 
counsel, and the other party has to submit to the same expense. 
It has never been attempted in any system, so far as we know, to 
allow as costs all the expenses which a party thus incurs.! Still, 
if a fixed sum were allowed to be taxed for every proceeding 
taken in a cause where counsel‘is employed or expense incurred, 
a party would be more likely to consider beforehand the propriety 
of taking that proceeding. Human nature is such that it is very 
much governed in its actions by their probable cost, and persons 
are apt to decide more correctly as to what it is right and just 
that they should do, when they know that they will have to pay 
for it if their decision is wrong. Those who are willing to with- 
hold from others their rights, and put them to the trouble of 
litigation to obtain them, ought to bear the chief part of the ex- 
pense. At present, however, the expenses are pretty evenly 
divided ; a small part of the expense of trying issues of fact are 
taxed as costs, and, in appeals and other questions of law, each 
party bears his own expenses. This does considerable injustice, 
and if it does not encourage litigation, it certainly has no tend- 
ency to check it. 

Another matter may be mentioned in connection with the sub- 
ject of costs, which makes litigation cheap for debtors unwilling 
to pay their debts, and that is, the interest which is allowed on 
debts and on verdicts. The interest allowed is estimated at the 
rate of six per cent. yearly, which is always less than a person with 
good credit would have to pay if he wished to borrow. As long 
as this remains so, there will be a direct pecuniary inducement for 
the debtor to prolong the suit as much as possible. If it is incon- 


1 “Neither the Statute of Gloucester, giving costs to the plaintiff, nor the Statutes 
of 23 H. 8, c. 15, and 4 Jac. 1, c. 83, mention what the amount of costs shall be; and, 
in general, the amount is left to the discretion of the court, which is generally exer- 
cised through one of the Masters. In taxing the costs between party and party, the 
Master will allow the costs of all regular and necessary proceedings in the cause.” 
“With regard to the fees to counsel on the trial, the Master exercises a discretion 
regulated by the nature and magnitude of the cause,” &c. 1 Archbold’s Practice, by 
Chitty, 510-13. The practical effect of our statutes is to leave each party to pay his 
own costs. A regard to justice would suggest that the party who is entitled to 
recover costs, should be allowed all the reasonable expense of the necessary proceed- 
ings, which he has properly incurred. 
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venient for him to pay, he may safely’ calculate on an immunity, 
lasting from one to two years; the costs of court are so small 
that he can readily afford to pay them as a consideration for the 
protection against his creditor which the law affords him, and the 
interest is less than he would have to pay in the market. It is 
probable that a different effect would be produced if, instead of 
this, the rule were established that the interest, after the com- 
mencement of an action, should be estimated at the rate of ten 
per cent. or some higher rate, until payment, and that the induce- 
ment to dilatory defences would be materially diminished. The 
legislator would at least have some ground for thinking that he 
had offered to debtors a reason for paying their debts before an 
action, instead of a reason for postponing payment till judgment 
and execution. 

The adoption of these suggestions in respect of costs and in- 
terest, or something like them, would not stop all vexatious liti- 
gation nor all dilatory defences. That cannot be done. There 
will always be groundless suits and dilatory defences to meritori- 
ous actions, without regard to the expense incurred. But no 
general rules can provide for such cases, without obstructing 
those who are honestly prosecuting or defending actions. Cases 
are by no means always clear, and it is often very difficult to de- 
cide on which side the right belongs. But it always belongs to 
one; and if the parties find it necessary to invoke the aid of the 
court to find out which that one is, the other, who is wrong, ought 
generally to pay the expense which has been occasioned by his 
fault. The suggestion here offered has at least the merit of ap- 
plying to cases involving large amounts, as well as to those 
involving small ones. It aims also to do justice to the parties 
entitled to it, as well as to relieve the courts of appeal of part of 
their work. It may also have a tendency to improve the practice 
of the law at the bar itself, and cause a more careful considera- 
tion of cases before they are tried or argued. It needs only a 
glance at the reports to show how many cases come before the 
highest courts, which ought to have stopped in the very lowest, 
and which are as objectionable in the form in which they come, 
as in any other respect. This evil does not exist in the English 
courts to any thing like the extent to which it exists here, and it 
must be inferred that, whatever their other defects may be, their 
system in this respect has some advantages over ours. 
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Before any general attempt is made to improve the administra- 
tion of justice, by granting in each action the relief which law and 
justice require, whether the relief be according to equity or the 
common law, the efficiency of the courts ought to be increased, 
by protecting them from being thus overwhelmed by cases un- 
worthy of their consideration. As soon as this is done, and the 
courts can dispose easily of the matters which come before them, 
it will then cause comparatively little disturbance to reform the 
procedure by which causes are conducted. It will be found, too, 
we cannot doubt, that the present number of judges will be 
amply sufficient for the prompt despatch of business. This desir- 
able result would be hastened, if there were courts of an inferior 
jurisdiction so organized as to command respect and confidence, 
and empowered to try actions involving small amounts. It is 
surprising to notice how large is the number of cases which oc- 
cupy the time of the Superior Court in Massachusetts, and yet 
involve amounts of less than $300. The reason must be found 
partly in the want of confidence in the inferior courts, and partly 
in the inducements before mentioned, which lead the parties to 
continue litigation as long as the law allows it. 

There are many other respects in which the Judicature Act 
suggests matters in our procedure which are defective ; not that 
it always points out necessarily the best or the only means of im- 
provement, but it does show that improvement is required. 
Many of them are defects which can be remedied without any 
serious change in the procedure which now exists. While some 
of the provisions of the Act are obviously inapplicable to our cir- 
cumstances, others seem to be perfectly applicable. The Sche- 
dule is the most interesting in this respect, for it contains the 
general provisions relating to pleading, parties, trials, and evi- 
dence. As to pleading, our law is in an unsatisfactory state ; it 
was evidently the intention of our codes and practice acts, 
that the pleadings should thenceforth be such as would give 
more definite information of the facts to be brought forward 
by the respective parties than the common law pleadings. This 
result cannot be said to have been attained. For the general state- 
ments of legal conclusions of the latter system, still more general 
statements have come into use, which was never anticipated. In 
equity, very few changes have been introduced into the system 
of procedure, which we adopted substantially as it existed in 
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England before the reforms which were made there, more than 
twenty years ago. Over this latter branch of procedure the 
court has much greater power and control than over that of the 
common law ; yet the judges, it must be acknowledged, do quite 
as much as can reasonably be expected in keeping the existing 
machinery in motion, and little time can remain for them to 
make repairs or improvements. 

_ Among other matters which require change is the mode of giv- 
ing information to the adverse party of the facts upon which 
each party relies, either as grounds of relief or of defence, a sub- 
ject which is common to the jurisdictions, both of common law 
and equity. The Schedule to the Judicature Act requires from 
the plaintiff a printed statement of his complaint and of the relief 
required, and from the defendant a printed statement of his de- 
fence, which are not only to be filed, but also delivered to the 
adverse party. The copy filed furnishes a record upon which the 
court founds its proceedings; the copy delivered to the other 
party informs him of his adversary’s case. This is not a new pro- 
vision peculiar to the Judicature Act, but the delivery of plead- 
ings to the opposite party has long formed part of the English 
system. This might be an inconvenient provision to introduce 
here ; the printing of the pleadings at the outset would undoubt- 
edly be a great hardship, and cause unnecessary expense in the 
majority of cases ; and if a plaintiff or defendant were obliged to 
deliver to every other party a written copy of his pleading, it 
would also be a source of trouble. Some provision, however, 
ought to be made for giving to each party the information as to his 
opponent’s pleadings, to which he is entitled. At present the 
pleading is filed, and the only mode of obtaining any knowledge 
of its contents is by going to the record itself. If he takes copies, it 
is at his own expense. It might, at least, be provided, to the great 
accommodation of lawyers and clients, that copies should be fur- 
nished by the clerk of the court to any party, and that the cost 
of such copies should be taxed in his costs if he prevailed.! 


1 In Massachusetts, a practice has grown up in some of the clerks’ offices of allow- 
ing solicitors to take the original pleadings in suits in equity, upon their giving re- 
ceipts for them ; the consequence is, that the pleadings are scattered among different 
solicitors, and often lost; and, as a substitute for a record, there are only the re- 
ceipts of the solicitors. This practice is as pernicious as it is illegal, and should be 
stopped at once. 
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When one has long been accustomed to one system of pro- 
cedure, whether in law or any other kind of business, he natu- 
rally acquires prejudices in its favor, and prefers it to any other; 
even if it has recognized faults, he is slow to correct them, and 
when he does attempt to do so, it is often without much regard to 
the systems which prevail in other communities. This prejudice 
is genérally reasonable as well as natural, and so is the reluctance 
to change. The change itself always causes some confusion, 
raises new questions of practice, and requires those accustomed 
to an established routine to unlearn it and accustom themselves 
to anew one. To justify a change, the advantage to be derived 
from it ought to be greater than the evils which it attempts to 
remedy. But when its necessity is recognized, and the change 
determined upon, the reform will be a more intelligent one, if the 
reformers have observed the attempts of others to remedy the 
same evils and avoid their errors, and profit by their success. No 
measure of reform has ever been attempted in England or Amer- 
ica which has been so comprehensive, and affected so large a popu- 
lation, as the Judicature Act. It may also be safely said that 
no measure has been more carefully considered and discussed, or 
with greater learning and ability. The necessity of reform in 
our own systems of procedure is generally recognized, though 
opinions vary as to what changes are needed, and how they should 
be effected. So great a change in the system from which ours 
were originally derived, and to which they still bear a resem- 
blance in so many points, cannot fail to have its effect here. If re- 
form is to be made, it is to be hoped that the profession most 
intimately connected with the administration of justice will have 
the principal part in making the reform. Should this happen, 
they will come to the task better prepared, and with a fuller 
knowledge of its requirements, if they have watched the progress 
of reform in the same mattersin England. The year upon which 
we are now entering will witness the preparation for the change 
which is to take place there, and the establishment of the rules 
upon which its success so much depends, and at the beginning 
of next November it will commence its trial. 
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DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1873. 


ABANDONMENT. — See CHARTER-PARTY, 2. 
Accessorigs. — See ExTraDITION. 
Action.— See Contract, 3; Princrpan anxp AGENT, 2; RENT-CHARGE; 
THEATRICAL ENGAGEMENT. 
ADVANCE AGaINsT FREIGHT. — See CuaRTER-PARTY, 3. 


Arripavit oF DocuMENTs. 

Where a bill was filed by the Republic of Liberia, the plaintiffs were 
ordered to file the usual affidavit, stating what documents, if any, they had 
relating to the matters in question. — Republic of Liberia v. Imperial Bank, 
L. R. 16 Eq. 179. 


AGREEMENT. — See Conrract. 


ALIMony. 

A husband who had been separated from his wife for many years had cove- 
nanted to pay, and had paid, a small annuity to his wife. The husband instituted 
a divorce suit against his wife because of her adultery, and the wife petitioned for 
alimony because of her husband’s fortune having largely increased since said 
covenant to pay an annuity. No alimony was allowed. — Powel v. Powel, L. R. 
3 P. & D. 55. 


ALTERNATIVE Contract. —See Damaaes, 2. 


AMALGAMATION. — See Company, 2. 


ANNUITY. 


The defendants by their negligence caused the death of R., who was under 
covenant to pay the plaintiff an annuity of £200 during their joint lives. An 
“ accountant,” acquainted with the business of life insurance, after referring to 
the ‘* Carlisle Tables,” testified as to the value of an annuity of £200 for the life 
of two persons of the respective ages of R. and the plaintiff. The judge 
instructed the jury that they might calculate the damages which the plaintiff was 
entitled to recover, by ascertaining the sum of money which would purchase an 
annuity of £200 for a person of the plaintiff’s age, according to the average dura- 
tion of human life. Held, that said witness was competent, though not an actuary ; 
but that as the plaintiff had lost an annuity for the joint lives of herself and R., 
and as an annuity upon the plaintiff’s life only would be of greater value, said 
instructions were erroneous. — Rowley v. London and North Western Railway 
Co., L. R. 8 Ex. (Ex. Ch.) 221. 

VOL, VIII. 19 
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ARBITRATION, 


Two parties, between whom there was great hostility, left certain matters 
in dispute to two arbitrators, who were to select a third. During the arbitration 
one of the parties lunched at |: . expense the arbitrator whom he had appointed 
the third arbitrator, his solicitor, a short-hand reporter, and himself. Held, that 
said lunch furnished no ground for setting aside the award. The two arbitrators 
first appointed erroneously appointed a third as wmpire, but, after the mistake 
was discovered, appointed a third arbitrator, and began proceedings de novo, 
and the parties to the submission agreed not to impugn the award. Held, that 
any irregularities in the proceedings were waived by beginning de novo and by 
said agreement. — Mosely v. Simpson, I.. R. 16 Eq. 226. 


AssIGNEE. — See RENT-CHARGE. 
ATTESTATION. — See WILL, 3. 
ATTORNEY. — See Costs. 
AVERAGE. —See GENERAL AVERAGE. 


Awarp.—See ARBITRATION. 


BANKRUPTCY. 


1. A. assigned a patent to B., in consideration of B. paying royalties to A. 
B. at the same time advanced A. money, upon the agreement that B. should 
repay himself by retaining one-half the royalties, and, in case of A.’s bankruptcy, 


should retain the whole of the royalties. B. became bankrupt. Held, that B. 
had a lien upon one-half said royalties; but that the agreement as to retaining 
the whole of said royalties was a fraud upon the bankrupt laws, and void. — Ez 
parte Mackay; Ex parte Brown. In re Jeavons, L. R. 8 Ch. 643. 

2. The holder of a bill upon which an insolvent debtor was liable signed a 
creditor’s deed for the amount of the bill, but in the interval between signing 
and the formal proof, received payments on the bill from other parties liable 
thereon. The trustee of the debtor paid a dividend upon the whole amount of 
the bill. Held, that, considering the uncertainty of the law at the time, the 
trustee should not be charged for the over-payment made in misapprehension of 
the state of the law. — Ex parte Ogle. In re Pilling, L. R. 8 Ch. 711. 

3. A creditor of an insolvent debtor sold his debt for 10s. in the pound to 
T., a brother-in-law of the debtor, and subsequently, at a meeting of creditors, 
voted at the request of T. for a composition of 2s. 6d. in the pound, Held, that 
as said creditor’s vote was clearly in the interest of the debtor and not of the 
creditors, the composition, which was carried by said vote, must be set aside. 
— Ex parte Cobb. In re Sedley, L. R. 8 Ch. 727. 

See Damaces, 1; Exrrapition; Trust, 2. 


Bequest. —See Devise; Legacy; Vestep WILL. 
But in Equity. — See Arripavit or DocuMENts. 


Britt or Lapinc. — See GENERAL AVERAGE. 
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anp Notes. 


1. An incorporated company sold to M. an instrument under the seal of the 
company, and countersigned by two directors and the secretary. The instrument 
was headed with the name of the company, was called a debenture, was num- 
bered, and promised to pay the bearer, subject to the printed conditions indorsed: 
thereon, £100 on May 1, 1872, or on any day on which the bond was entitled to 
be redeemed, according to said conditions. By said conditions a certain number 
of indentures were to be drawn periodically and paid off. M.’s indenture was 
stolen, and purchased in good faith by the plaintiff. The company, having 
notice of the robbery, refused to pay the indenture. It was admitted that such 
instruments were in practice treated as negotiable. Held, that the conditions of 
said instrument prevented it being a promissory note; also, that by contracting 
to pay the bearer the company could not render the title of the owner liable to 
be divested by theft and sale to a bond fide purchaser; and that the alleged 
custom could not annex such an incident to the contract. Whether an instrument 
under the seal of a corporation can be a promissory note, quere. — Crouch vy. 
Credit Foncier of England, L. R. 8 Q. B. 374. 

2. W. and B. were in partnership as attorneys. B., without authority from 
W., drew a bill, in a private transaction, upon the defendant in the firm name, 
and in the firm name indorsed it to the plaintiff fur value. The defendant 
accepted the bill, which was dishonored at maturity. Held, that the defendant 
was not estopped from denying that the bill had been indorsed by said firm. — 
Garland vy. Jacomb, L. R. 8 Ex. (Ex. Ch.) 216. 

See Bankruptcy, 2; DamaGes, 2; Trust, 2. 


Bona VacanTIA. 


Interest upon suitors’ moneys held by the chief clerk to the Court of Queen’s 
Bench was held to belong to the crown, for the benefit of the public. — Colchester 
v. Law, L. R. 16 Eq. 253. 


Botromry Bonp. 

For a case where a bottomry bond for advances to repair the ship, given 
upon ship, freight, and cargo, was set aside as against the cargo, because of 
insufficient communication from the master or the agents of the owners of the 
vessel with the owners of the cargo, and because the prospect of benefit to the 
cargo from repairing the ship was not such as to justify giving the above bond 
on the cargo, see The Onward, L. R. 4 Ad. & Ec. 38. 


The plaintiffs, brokers in the London Stock Exchange, bought stocks for the 
defendant for the 15th of July, and on that day, by the defendant's instructions, 
carried them over to July 29th, the next account day, paying differences amount- 
ing to £1688. On the 18th of July the plaintiffs, being unable to meet their 
engagements, by reason of the defendant’s and others’ failing to make their due 
payments, were declared defaulters, an1 according to the rules of the Stock 
Exchange all their transactions were closed at the prices current on that day. 
The result of this was to make the plaintiffs liable to pay further differences on 
the stocks carried over for the defendant. Held, that the plaintiffs were not 
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entitled to recover any thing beyond said £1688, as the defendant was not liable 
for the plaintiffs’ losses caused by their own insolvency. — Duncan vy. Hill, L. R. 
8 Ex. (Ex. Ch.) 242; s. c. L. R. 6 Ex. 255; 6 Am. Law Rev. 98. 


BurpEn or Proor. — See Divorce. 
CANCELLATION. — See WILL, 4, 5. 
Carco. — See Borromry Bonp. 
Carrier. — See NEGLIGENCE. 
Cause or Action. — See Conrract, 3. 
Cuarity.—See Cy Pres. 


CHARTER-PARTY. 

1. Declaration on a charter-party between the plaintiff and the owners of the 
C., ‘expected to be at Alexandria about 15th of December,” alleging that the C. 
was not expected to be at Alexandria about the 15th December, but was in such 
part of the world and under such engagements that she could not be at Alexandria 
about the said day. Demurrer, and plea that the plaintiff knew the voyage the 
C. was on, and that said charter-party was made subject to the condition that the 
C. should fulfil her engagements and then proceed to Alexandria. Demurrer to 
the plea. Held, that the above-quoted words amounted to a warranty that the 
vessel was in such a position that she might reasonably be expected to be at 
Alexandria about the 15th December; but that said plea was a good one. Judg- 
ment for plaintiff on demurrer to the declaration, and for the defendant on 
demurrer to the p'ea. — Corkling v. Massey, L. R. 8 C. P. 395. 

2. On the 22d November, 1871, the plaintiff entered into a charter-party with 
R., by which the vessel was to proceed from Liverpool to Newport, and there ship 
a cargo of iron rails for San Francisco, ordinary perils excepted, &c. On the 
9th December, the plaintiff effected insurance with the defendants ‘ on chartered 
freight valued at £2900 at and from Liverpool to Newport in tow, while there, 
and thence to San Francisco,” &c. The ship sailed Jan. 2, 1872, and on 
Jan. 4 took the rocks before arriving at Newport. On Feb. 18 she was got 
into a place of safety, and was got off the rocks March 21. On Aug. 16, 
1872, the time of the trial, the vessel was still under repair. Due notice of 
abandonment was given, but was not accepted. On the 16th February, 1872, 
R. chartered, without the consent of the plaintiff, another ship, by which he 
forwarded the rails to San Francisco. The jury found that the time necessary 
_ for getting the ship off and repairing her was so long as to make it unreasonable 
for the charterers to supply the agreed cargo at the end of such time; and that 
such time was so long as to put an end, in a commercial sense, to the commercial 
speculation entered upon by the ship-owner and charterer. Held (by Keatin@ 
and Brett, JJ., Bovitt, C. J., dissenting), that the charterer was absolved 
from his contract, and that therefore the plaintiff could recover the insurance on 
freight from the defendant. — Jackson v. Union Marine Insurance Co., L. R. 8 
C. P. 572. 

3. The charterers of a vessel were bound by the charter-party to the following 
obligation: ‘* Sufficient cash for ship's ordinary disbursements to be advanced 
the master against freight, subject to interest, insurance, and commission, and 
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the master to indorse the amount so advanced upon his bills of lading.” The 
charterers failed to insure their advance, and the vessel was lost. Held, that the 


charterers had no claim against the owners for repayment of their advance. — 
Watson v. Shankland, L. R. 2 H. L. Se. 304. 
See Custom; Freicur. 


Crass.—See INTEREST. 
Copicit. —See WILL. 


Common. 

The corporation of Colchester had from time immemorial exercised an ex- 
clusive right of pasturage in certain lands round the walls df the town for com- 
monable animals, levant and couchant within the borough. The corporation, 
from the time of Henry VIII., exercised the right of releasing their rights of 
pasturage over certain of said lands, without resistance to the exercise of their 
rights over the remainder. On the question whether the said right of pasturage 
was destroyed by release as above, held, that as a legal origin is, if possible, to be 
assumed for a long-established practice, it must be presumed that the corporation 
was entitled to an exclusive right of pasturage over said lands, although in the re- 
leases of this right it had been referred to as a right of common. —Johnson v. 
Barnes, L. R. 8 C. P. (Ex. Ch.) 527; s. c. L. R.7 C. P. 592; 7 Am. Law 
Rev. 469. 


Common Carrier. — See NEGLIGENCE. 


ComPany. 


1. In the act of incorporation of a company, it was provided that no share 
should vest in any person accepting the same until one-fifth of the amount of 
such share was paid. M. agreed to take twenty-five shares, and subsequently 
transferred them without having paid any thing on them, and the transfer was 
duly registered. J/eld, that said transfer operated as a new contract between M., 
the transferee, and the company, and that M. was discharged from his contract 
to take said shares. — Morton’s Case, L. R. 16 Eq. 104. 

2. A company sold its business and property to a corporation, which agreed 
to pay the company’s debts. The corporation was unsuccessful in its business, 
and the company was obliged to pay a debt of £7000 which the corporation 
failed to pay. The corporation’s only assets were certain shipbuilding property, 
which, though valuable, would have brought but little on a forced sale. A major- 
ity of the creditors of the corporation, other than the company, were willing to . 
accept 4s. in the pound. Accordingly an agreement was entered into between the 
company and the corporation, whereby the latter transferred its said assets to the 
company, which agreed to pay the corporation’s creditors 4s. in the pound. The 
Vice-Chancellor made an order sanctioning this agreement, and directed that the 
shareholders in the company who did not assent to the agreement should have 
the value of their interests ascertained, and, upon being paid such value by the 
liquidator of the company, should surrender to him all their interests in the com- 
pany. Order affirmed on appeal. — Jn re Marine Investment Co. Ex parte 
Poole’s Executors, L. R. 8 Ch. 702. 


8. The directors of a company which had exhausted its borrowing powers 


| 
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given it by statute advertised that they were prepared to receive proposals for 
loans on debentures. The plaintiff offered a loan of £500, upon the basis of the 
advertisement. By resolution of the directors the offer was accepted. A de- 
benture for £500 was accordingly sent to the plaintiff in return for his payment 
of that amount. The debenture was decreed by the Court of Chancery to be 
void. Held, that said directors were liable for breach of warranty that they had 
power to issue said debenture. — Weeks v. Propert, L. R. 8 C. P. 427. 

4, By the articles of a company it was provided that a director should vacate 
his office if he participated in the profits of any contract with the company with- 
out ‘declaring his interest” therein to the other directors. C., a director who 
had arranged to place certain debentures at five per cent commission, proposed 
at a meeting of the directors of said company that the company should place 
said debentures at a commission of one and one-half per cent, and he stated that 
he had an interest in the transaction. The company accordingly placed a large 
number of said debentures. Held, that C. should have declared the nature of 
his interest in said transaction, and not simply that he was interested; and that 
he must account to the company for the difference between the one and one-half 
per cent commission which the company received on the debentures placed and 
the five per cent commission which he received ; and that C.’s partner, although 
not connected with said company, was jointly and severally with said C, liable for 
said difference, as the transaction was a partnership transaction. — Liquidators 
of Imperial Mercantile Credit Association v. Coleman, L. R. 6 H. L. 189; 8. 6. 
L. R. 6 Ch. 558; 6 Am. Law Rey. 291. 


Comp.iciry. — See ExTRaDITION. 
Composition. — See BANKRUPTCY. 
Construction. — See CHARTER-PARTY, 1. 


Conrracr. 


1. The engineer of a railway company prepared specifications of the works 
to be executed on a proposed railway, and the plaintiffs offered to construct the 
railway for a sum equal to the total of the prices at which the plaintiffs fixed the 
items in said specifications. A contract under seal was then entered into be 
tween the company and the plaintiffs, wherein the latter agreed to complete said 
railway for said sum. Held, that the plaintiffs could not, under the circumstances, 
maintain a claim against the company on the ground that the work to be done 
was understated in said specifications. — Sharpe v. San Paulo Railway Co., L. 
R. 8 Ch, 597. 

2. The defendant sold the plaintiff his news-agency business for a sum, part 
of which was to be contingent upon the profits of the business for the ensuing 
two and one-half years. The defendant also agreed to superintend the plain- 
tiff’s business and obey his orders. Within the first year the plaintiff agreed 
with R. to discontinue his news business, transferring to R. such contracts and 
business as R. should elect to continue. The plaintiff then directed the defend- 
ant to discontinue sending news, and applied for an injunction. Held, that the 
plaintiff, having broken his implied covenant to carry on the business, was not 
entitled to an injunction to restrain the defendant breaking any other portion of 
the agreement. — Telegraph Despatch and Intelligence Co. v. McLean, L. R. 8 
Ch, 658. 
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3. The plaintiff offered at B. to buy cotton, and the defendant accepted the 
offer at L., the cotton to be delivered at L. The plaintiff brought suit at B. for 
breach of contract. By statute an action can be brought in the district where 
the cause of action wholly or in part arose. Held, that the offer at B. was part 
of the cause of action, and that the suit was properly brought at B. — Green v. 
Beach, L. R. 8 Ex. 208. ; 

See Company, 1; Custom; Damages, 1, 2; Fraups, Srarure or; GEN- 
ERAL AVERAGE; INsuRANCE, 1; PrincipaL aND AGENT, 2; SALE. 


CopyHoLp. 


A copyholder in fee devised the lands to I., subject to a term of years, upon 
certain trusts. I. was admitted and paid a full fine. By the terms of admission 
it appeared that proclamations were made, that I. produced said copyholder’s will, 
and that the lord of the manor delivered seisin of said lands by the rod, to hold 
the premises according to the purport and effect of said will. After said admis- 
sion, proclamations were made for other persons having any interest in said 
estate to come in and be admitted, and as said trustees refused to be admitted 
for said term, the lord seized quousque. Held, that by the above admission of I. 
there was a tenant admitted in presenti to the whole estate, and not merely in 
futuro after the expiration of the term, and that the lord could not.force the 
trustees to be admitted. — Lveringham v. Ivatt, L. R. 8 Q. B. (Ex. Ch.) 388; 
s.c. L. R. 7 Q. B. 683; 7 Am. Law Rev. 471. 


Corporation. — See anp Noress, 1. 


Costs. 


Where an attorney brought an action without the authority of the plaintiff, 
the plaintiff was held entitled to have the proceedings stayed without payment of 
costs. — Reynolds v. Howell, L. R. 8 Q. B. 398. 


CovENANT. 


The directors of the T. railway leased from the owners of the B. dock cer- 
tain land adjoining the dock, to be used for the purpose of shipping goods from 
and into vessels entering the dock; and they covenanted that they would procure, 
so far as they should be able, all merchandise conveyed upon or along the said 
railway, or any part or branch thereof, for the purpose of being brought to the 
sea-coast for shipment, to be shipped into vessels in said dock, and would pay 
certain dues upon such merchandise; and that when any merchandise which 
should be conveyed upon or along the said railway, or any part or branch thereof, 
should be shipped into or out of any vessel in any dock other than the B. dock, 
they would pay the same dues that would have been payable on such merchan- 
dise if shipped into or out of a vessel in said B. dock. After this lease a com- 
pany was authorized to construct certain docks and a line of railway thereto, and 
said T, railway was empowered to lease all the company’s works, by act of Par- 
liament. The directors of the T. railway accordingly leased ‘such works, and 
shipped goods from the company’s docks and carried them over the leased line 
of railway, and abandoned the use of the B. dock. Held, that said directors had 
not broken their covenants; and that there were no dues payable in respect of 
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goods shipped from or into said company’s docks. — Directors of the Taff Vale 
Railway Co. v. Macnabb, L. R. 6 H. L. 169. 
See Conrract, 2; Leass, 1, 2. 


CuL-pe-sac. — See STREET. 


Custom. 

The defendants signed, ‘‘ as agents to merchants,” a charter-party expressed 
to be between themselves, ‘‘as agents to merchants,” and the plaintiffs. Held, 
that evidence of a trade usage that if the principal’s name is not disclosed within 
a reasonable time after signing of the charter-party, in such case the broker shall 
be personally liable, was admissible. — Hutchinson vy. Tatham, L. R. 8 C. Py 
482. 

See anp Norss, 1. 


Cy Pres. 

Charitable trusts created in the seventeenth and eighteenth centuries in favor 
of poor prisoners in London, failed in consequence of the abolition of debtors’ 
prisons. Held, that the trust funds could not be applied towards the establish- 
ment of an industrial school for children of persons convicted of crime and un- 
dergoing sentence — Jn re Prison Charities, L. R. 16 Eq. 129. 


DamaGes. 

1. A manufacturer of iron contracted to sell 150 tons of iron to the plaintiff, 
delivery to be twenty tons per month. Deliveries were not duly made, and the 
plaintiff partly supplied the deficiency by buying iron in the market. The seller 
filed a petition in bankruptey, and the purchaser claimed to prove the ditference 
between the contract price of the whole amount of iron undelivered and the 
market-price at the time of filing the petition. The value of iron had greatly 
risen. Held, that the purchaser could only prove for the differences between the 
contract price and the market-price at the time wien the monthly deliveries 
should have been made.— Ex parte Llansamlet Tin Plate Co. In re Voss, L. 
R. 16 Eq. 155. 

2. Declaration stating that the defendant had agreed to present certain bills 
to B. for acceptance, and if, after acceptance, the bills were not paid, then to 
return the bills to the plaintiff or pay him the amount of the same; that the bills 
were presented, accepted, and not paid, but that the defendant had not returned 
the bills nor paid the amount thereof to the plaintiff. No plea was put in. 
Held (by Keatine, Brerr, and Grove, JJ.), that the measure of damages 
was the amount of the bills; (by Bovitt, C. J., dissenting), that it was the 
value of the bills (assessed by the jury at one farthing). — Deverill v. Burnell, 
L. R. 8 P. 475. 

See Annuity; Insurance, 1; Lease. 


Desenture. — See Bitts anp Norss, 1. 
Dest. — See ReNT-CHARGE. 


DepicaTIon. 


By statute, a local board of health was authorized to cause the ditches at the 
sides of or across public roads to be filled up, and to substitute pipe or other 
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drains alongside or across such roads. Between a public road and the plaintiff's 
enclosed land there was a strip of land nine feet wide. This strip comprised 
a fence of posts and rails two fvet high, fixed in a strip of greensward one foot 
wide, on the outer edge of said strip of land; then a ditch five feet wide; then 
a strip of greensward three feet wide, next to the plaintiff's enclosed estate. - 
There was a similar strip of land with similar posts and rails fronting the estate 
of the adjoining owner, where no ditch existed. ‘The posts in the strip fronting the 
plaintiff’s land had existed forty years, and had been repaired by the plaintiff 
from time to time, and occasionally, without the knowledge of the plaintiff, by the 
surveyor of highways. Held, that said board had no right to fill up the ditch in 
said strip of land, or cause the posts and rails to be removed. — Zutill v. West 
Ham Local Board of Health, L. R. 8 Q. B. 447. 


Deposition. — See INTERROGATORIES. 


DEVISE. 

A testatrix devised ‘‘ all that my share and interest in the lands known by 
the name of D., in the parish of K., now in the occupation of E.” There was 
no residuary devise. Part of the lands known as D. was situated in the parish of 
L., but formed part of enclosures in the parish of K., and another part was in the 
occupation of M. at the date of the will and the death of the testatrix. Held, that 
all of said lands passed under the devise. — Hardwick v. Hardwick, L. R. 16 Eq. 
168. 

See Vestep INTEREST. 


Director. — See Company, 38, 4. 


Divorce. 

In a suit for declaration of nullity of a marriage the burden of proof is on the 
complainant, and long delay on the part of the complainant will have influence 
upon the judgment to be formed upon the evidence adduced. — Cuno v. Cuno, 
L. R. 2 H. L. Se. 300. 

See ALimony. 

—See SoveREIGN Prince. 


ELEcTION. 


By indenture made in 1850, between a husband and wife of the first part, the 
wife’s father of the second part, and four trustees of the third part, and reciting 
that upon the treaty for the marriage it was agreed that certain stock belonging 
to the husband, and a reversionary interest belonging to the wife, should be settled 
upon the trusts thereinafter mentioned, and that the wife's father had agreed to 
transfer certain shares to said trustees, to be settled upon the trusts thereinafter 
mentioned, it was declared that said trustees should pay the income of the 
husband's stock to him for life, and after his decease to his wife for life; and 
should pay during the joint lives of said husband and wife one moiety of the 
income of said shares to the husband and the other moiety to the wife, for her 
separate use, and, after the decease of either, should pay the whole income to the 
survivor for life; and, after the decease of the survivor, should hold all of the 
above funds upon trusts for the children of the marriage. And it was lastly 
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witnessed that, in pursuance of said agreement, the wife, with the privity of her 
husband, assigned her said reversionary interest to said trustees, to hold on the 
same trusts as said shares. In 1865 the marriage was dissolved, the order nisi 
having been made in 1864. In 1871 the said reversionary interest came into 
possession. Held, that the wife must elect between the benefits given her by 
said settlement and her right to said reversion, free from the settlement; and 
that if she elected to take against the settlement, she must account for the income 
received under the settlement from the date of the order nisi. — Codrington v. 
Lindsay, L. R. 8 Ch. 578. 


Equiry.—See Arripavir or Documents; ForeiGN JUDGMENT; LIygune- 
TION. 
Erasure. — See W111, 4. 
EstorreL. — See Bitts anp Notes, 2; Leasr, 1. 
Evipence. — See Annurry; Custom; Divorce; NEGLI- 
GENCE; WILL, 4. 


ExecuTors AND ADMINISTRATORS. 

An executor employed the solicitor who had drawn the will of the testatrix 
to prove the will, and to settle a claim against the estate. The solicitor wrote to 
the executor that the claim could be settled by paying a certain sum, which the 
executor thereupon sent the solicitor. Five months later the executor discovered 
that said money had been misappropriated by the solicitor. Held, that, under 
the circumstances, the executor should not be charged with the loss. — In re 
Bird. Oriental Commercial Bank v. Savin, L. R. 16 Eq. 203. 

See PLeapinG. 


EXTRADITION. 

England is, by treaty with Belgium, bound to give up persons accused of 
certain crimes, provided the particular crime charged is included in the Extra- 
dition Act. Among such crimes are ‘‘ crimes by bankrupts against bankruptcy 
law.” eld, that the treaty did not extend to persons guilty of complicity in 
fraudulent bankruptcy. — Jn re Counhaye, L. R. 8 Q. B. 410. 


ForecLosure. — See MortTGAGE. 


ForreiGN JUDGMENT. 


A bill in equity, praying an injunction to restrain a suit upon a foreign judg- 
ment alleged to have been obtained by fraud, was refused, on the ground that 
fraud was a good defence at law to such a judgment. — Ochsenbein v. Papelier, 
L. R. 8 Ch. 695. 


Foreign — See Principat AND AGENT, 2. 
Francuise. — See Lease, 3. 
Fravup. — See Bankruptcy, 1; Foreign JUDGMENT. 


Fravps, STaTUTE OF. 
The plaintiff alleged that he had assigned to the defendant an agreement for 
the lease of a shop and stables, with the understanding that the defendant should 
hold the stables in trust for the plaintiff. Held, that the Statute of Frauds had 
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no application to the case, and that the defendant was a trustee of the stables for 
the plaintiff. — Booth v. Turle, L. R. 16 Eq. 182. 


FRAUDULENT PrererENcE. — See Bankruptcy, 1. 


FREIGHT. 

By charter-party a vessel was to proceed to Riga, there be provided with a 
full cargo, and then proceed to London and deliver the same, on being paid freight 
as follows: a lump sum of £315. There was the usual exception of sea risks ; 
and the freight was to be paid half on arrival and the remainder on the right 
delivery of the cargo. A cargo was loaded and part lost by sea risk. Held, that 
the ship-owner was entitled to the whole of said £315.— Robinson v. Knights, 
L. R. 8 C. P. 465; Merchant Shipping Co. v. Armitage, L. R. 8 C. P. 469 (2). 

See CHARTER-PARTY, 2, 3. 


GENERAL AVERAGE, 

Bark was loaded on a general ship, ‘‘ average, if any, to be adjusted accord- 
ing to British custom.” A hole was cut in the vessel for the purpose of extin- 
guishing a fire which broke out in the hold, and the water which came in destroyed 
said bark. By custom of British average adjusters, such a loss is not a general 
average loss. Held, that the owner of the bark was not entitled to general aver- 
age contribution. — Stewart v. West India and Pacific Steamship Co., L. R. 8 
Q. B. (Ex. Ch.) 362. 

Guarpian. — See Reticious Epucation. 
Horcupot. — See Leaacy, 1. 
HuspanD anp Wire. —See ELection. 
ILLEGITIMATE CHILDREN. — See Legacy, 3. 
ImuemoriaL Ricut. —See Common. 
Contract. — See Sate. 


InguNcCTION. 

An interim injunction to restrain a sale expected to take place immediately 
was granted on motion, and before bill filed, on the plaintiff giving an undertaking 
to file a bill and affidavit in the course of the day. — Thorneloe v. Skoines, L. R. 
16 Eq. 126. 

See Contract, 2; THratricaL ENGAGEMENT. 


Inquisition. —See Trust, 3. 


Insanity. 

Discussion as to what degree of repulsion of a parent from his child amounts 
to such mental delusion as will justify setting aside a will made under the influ- 
ence of such repulsion. — Boughton v. Knight, L. R. 3 P. & D. 64. 

See Lunacy; Trust, 3. 


INSURANCE. 


1. The plaintiff effected an insurance “‘ on 1711 packages teas” by the ‘ E.,” 
from New York to London, valued at $31,000, and against the usual perils, “and 
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all losses and misfortunes that shall come to the hurt, detriment, or damage of 
the said goods or any part thereof, occasioned by sea perils.” There was a 
special warranty, as follows: ‘* warranted by the assured free from damage or in- 
jury from dampness, change of flavor, or being spotted, discolored, musty, or 
mouldy, except caused by actual contact of sea-water with the articles damaged, 
occasioned by sea perils. In case of loss to hardware, the loss shall be ascer- 
tained by a separation and sale of the portion only of the contents of the packa- 
ges so damaged, and not otherwise ; and the same practice shall obtain as to all 
other merchandise, as far as practicable.” 449 packages of the plaintiff's teas were 
injured by salt water. Teas are usually sold in the order of the consecutive 
numbers marked on the packages, and if the numbers are broken by some being 
omitted, or if some packages are damaged, a suspicion is created that the other 
packages may be affected, and such packages consequently, though sound, bring 
less prices than if no packages were damaged. Consequently the plaintiff's re- 
maining 1262 packages brought less than they would if the 449 packages bad not 
been damaged. Held, that the plaintiff could not recover from the insurance 
company for the loss on said 1262 packages. — Cator v. Great Western Insurance 
Co. of New York, L. R. 8 C. P. 552. 

2. A vessel was insured against fire for a certain period in the Victoria Dock, 
with liberty to go to a dry dock. The vessel removed part of her paddle-wheels 
in the Victoria Dock, as was necessary in order to enable her to enter the dry 
dock. She entered the dry dock, was repaired, and then moored a little farther 
up the Thames, where she remained ten days, for the purpose of having her paddle- 
wheels replaced before returning to the Victoria Dock, and while so moored was 
burned. It was usual for steamers to remove their paddles before entering a dry 
dock, and said ten days was not an unreasonable time for replacing the paddle- 
wheels. Held, that the insurers were not liable for said loss. — Pearson v. 
Commercial Union Assurance Co., L. R. 8 C. P. (Ex. Ch.) 548; 8. ¢. 15C. 
B. Nn. 8. 304; 33 L. J. 85. 

See Annuity; CHARTER-PARTY, 2. 


INTERNATIONAL Law. —See SOVEREIGN Prince. 


INTERROGATORIES, 

The court disallowed interrogatories upon a commission to take testimony 
abroad tending to discredit the witness, as being likely to deter the witness from 
testifying. — Stocks v. Ellis, L. R. 8 Q. B. 454. 

See 

JUDGMENT. —Sce ForeiGN JUDGMENT ; REPLEVIN. 
JurispicTion. — See Contract, 3; SOVEREIGN PRINCE. 
Kuepive. — See SovereiGN PRINCE. 

LANDLORD AND Tenant. — See Lease. 

Law, Mistake or. — See Bankruptcy, 2. 


LEASE. 


1. A lessor leased a dwelling-house, together with all lights thereto belonging 
or therewith used and enjoyed. The lessor, at the time of making the lease, 
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held a four-year lease of the adjoining estate, and subsequently purchased the 
reversion of this estate. The lessor, more than four years from the time the 
lease was made, but before its termination, began to build a new building upon 
his estate, in such a manner as would interfere with the light of the house he had 
leased. Injunction to restrain lessor from so building refused. — Booth v. Alcock, 
L. R. 8 Ch. 663, 

2. The defendant let a house, with an agreement to put the premises in repair, 
and the lessee covenanted to keep the premises in repair. The iron covering of 
the shoot leading into the coal-cellar was, at the time of the demise, out of repair, 
so as to be dangerous. After the demise, and while the defendant’s workmen 
were still executing said repairs, the plaintiff stepped upon said covering and was 
injured by its giving way. Held, that the defendant was not liable. — Pretty v. 
Bickmore, L. R. 8 C. P. 401. 

3. A lease was made of “all that piece or parcel of woodland suitate in B., and 
all that close called W., and all that warren of conies, with all and singular the 
rights, members, and appurtenances whatsoever in B., and that lodge or house 
thereupon built, commonly called B. lodge; and also all that warren of conies, 
with all and singular the rights, members, and appurtenances whatsoever in R., 
both which said warrens are known by the name of the B. warren, and extend 
themselves over the wastes of B., F.,” &c. Held, that, by the lease, the soil did 
not pass, but only a right to the conies and whatever was fairly incident to, or 
necessary for, the preserving and making profit of them. — Zarl Beauchamp v. 
Winn, L. R. 6 H. L. 223; 8. c. L. R. 4 Ch. 562; 4 Am. Law Rev. 289. 

See Covenant. 


Legacy. 

1. A testator gave his property equally among his daughters, directing F., one 
of them, to bring an estate she owned into hotchpot. After the date of the will, 
said estate was, by the advice of the testator, settled upon J. for life, remainder 
to her husband for life, remainder as J. should appoint among her children. The 
trustees sold the estate and held the proceeds upon the same trusts. Held, that 
said proceeds must be brought into account in respect of J.’s share. — Middleton 
v. Windross, L. R. 16 Eq. 212. 

2. A testator gave £5000 to trustees in trust, to invest and to apply the 
income to and for the education of the testator’s nephew, until the nephew should 
attain the age of twenty-four, and when he attained that age to pay him said 
principal sum: in case the nephew should die under the age of twenty-four, 
the trustees to hold said principal upon trust for R. The nephew died under 
twenty-four, and, at the time of his death, said trustees held an accumulation of 
income. eld, that the legacy to the nephew was vested at the death of the 
testator, liable to be divested in case the nephew should not attain twenty-four, 
and that the nephew's personal representative, and not R. or the testator’s resid- 
uary legatee, was entitled to said accumulation of income. — In re Peek’s Trusts, 
L, R. 16 Eq. 221. 

8. A testator gave his personal estate to trustees, to hold in trust for his 
daughter for life, and after her decease to transfer the principal equally among 
the children of his daughter, whether by her present putative husband or by any 
other person whom she might marry. But, in case his daughter should die, 
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leaving no issue, then over. For several years prior to, and at the date of the 
will, the daughter had been living with a man, whom she subsequently married, 
as his reputed wife, and at the date of the will had one son by her reputed husband 
who was believed by the testator to be illegitimate. Said son was born in 1831, 
and his mother, who was sixty-seven years of age, and whose husband had died, 
petitioned with her son to have said principal paid to them jointly. Held, that 
the son had a vested remainder after his mother’s life-estate, and that said 
principal should be paid to the petitioners. — Zn re Brown's Trust, L. R. 16 
Eq. 239. 
See Vestep INTEREST. 


Letrer. — See PrIvVILEGED COMMUNICATIONS. 


LiseL, 

Action for libel in charging the plaintiff with sending vessels to sea over- 
loaded, over-insured, and under-manned. Plea, that the several words and 
matters concerning the plaintiff were true. Particulars were offered with the 
plea. Held, that such an answer was more convenient than a special plea of 
justification, and allowable. The defendant being ordered to deliver to the plain- 
tiff particulars stating the substance and the dates of the matter relied on, the 
court refused to allow the defendant to administer interrogatories to the plaintiff 
for the purpose of enabling the defendant to comply with said order. — Gourley 
v. Plimsoll, L. R. 8 C. P. 362. 


Licut. — See Lease, 1. 


Lrwrrations, STATUTE OF. 

By statute, any person building beyond the general line of buildings may be 
summoned before a justice, who may order the demolition of such building; and 
no person shall be liable for the payment of any penalty or forfeiture under said 
statute for an offence cognizable before a justice unless complaint is made within 
six months from the discovery of such offence. Held, that the above limitation 
clause did not apply to the case of building beyond the general line of buildings. 
— Vestry of Bermondsey v. Johnson, L. R. 8 C. P. 441. 


Lunacy. 
The court refused to allow the legatee, in the will of a lunatic, to attend pro- 
ceedings in lunacy. — See Jn re Scarlett, L. R. 8 Ch. 739. 
See Insaniry; Trust, 3. 
Marriep Woman. — See Etection. 
Master. —See Botromry Bonp. 
Mistake or Law. — See Bankruptcy, 2. 


MortGaGe. 
On a bill by an equitable mortgagee, the court will direct a foreclosure, not 
a sale. — James v. James, L. R. 16 Eq. 153. 
See Reptevin; Trust, 4. 
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Motion. 

By statute, a judge, ‘* upon the trial of any issue,” may grant leave to move 
to enter a nonsuit, &e. At a trial, which took place on Thursday, the judge 
refused such leave, but reconsidered the matter, and granted leave on the follow- 
ing Monday. Held (by Bovitt, C. J., Keatinc and Grover, JJ.; Brert, J., 
dissenting), that said leave was not granted upon the trial of the issue. — Folkard 
v. Metropolitan Railway Co., L. R. 8 C. P. 470. 


NEGLIGENCE. 

- A passenger in an omnibus was injured by a blow of the hoof of one of the 
horses, who kicked through the front of the omnibus. There was no evidence 
that the horse was vicious, or a kicker, but two marks, as of kicks, were found 
beside the hole made by the above kick. It was shown that the consequences of 
kicking might have been obviated by a kicking strap. Held, that there was 
evidence of negligence, on the part of the omnibus company, to go to the jury. 
— Simson v. London General Omnibus Co., L. R. 8 C. P. 390. 


New Tria. 

On a trial as to the testamentary capacity of a testatrix, the jury disagreed. 
On a second trial the jury found for the plaintiff, and an application for a new 
trial was refused. The plaintiff and certain other persons testified at each trial, 
and subsequently the plaintiff was found guilty of perjury at the latter trial. On 
the trial for perjury the above plaintiff could not testify, and he was convicted 
upon the testimony of said other persons who had testified in the first trials. An 
application for a new trial, made after the plaintiff's conviction for perjury, was 
refused. — Davies v. Reynolds, L. R. 3 P. & D. 90. 

Nursance. — See Lease, 2; Way. 
Osstruction. — See Way. 
Partnersuip. —-See Brtts anp Nores, 2; Principat AND AGENT, 3. 
PastTuRaGE. — See Common. 


PATENT. 


Two applications for the same patent were filed July 20 and July 23, respec- 
tively. The patent applied for July 23 was first sealed. Held, that under 15 
& 16 Vict. c. 83, § 24, the patents took effect upon the days on which they were 
applied for. — Saxby v. Hennett, L. R. 8 Ex. 210. 


Penatty. — See Sate. | 
Perit or THE Seas. —See FREIGHT. 
Persury.—See New Tria. 


PLEADING. 

A bill was filed by a creditor for administration of a testator’s estate, alleg- 
ing that one of the defendants, who was named executor, was a debtor to the 
estate, and that his co-executor was insolvent and did not intend to take steps to 
secure the debt, and that said defendant, though he had not proved the will, had 
not renounced probate. The defendant answered, not admitting the debt. The 
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plaintiff amended by introducing charges, showing advances from the testator to 
the defendant. The defendant then pleaded that he had renounced probate since 
his answer, and before the plaintiff had amended. Held, that the plea could not 
be sustained. — Morley v. White, L. R. 8 Ch. 731. 

See CHarTER-PARTY, 1; LIBEL. 


Poor Rate. 


The appellants owned certain warehouses, workshops, &c., in connection with 
their docks, constituting one estate and under one system of management. The 
warehouses, &c., were capable of separate beneficial occupation apart from their 
connection with the ducks. The appellants were obliged to maintain the docks 
ataloss. Held, that said warehouses, &c., and the docks might each be rated 
separately, and not as a whole, in assessing the poor rate, and that the warehouses 
might be rated at an enhanced value, because of the proximity of the docks, 
although the docks by themselves were maintained at a loss. — Mersey Docks and 
Harbor Board v. Overseers of Birkenhead, L. R. 8 Q. B. 445. 


Power. —See Trust, 3. 
Practice. — See Costs; Lise. 
Prescription. — See Common. 
Presumption. — See WILL, 2. 


PRINCIPAL AND AGENT. 


1. Iron was being unloaded from a cart for the purpose of being carried on board 
aship. The defendant's foreman not being satisfied with the manner of unload- 
ing, got into the cart and threw out part of the iron and injured the plaintiff. 
It was the duty of the defendant, a stevedore, to carry the iron, after it was 


thrown from the cart, to the ship. Held (by Grove and Denman, JJ., Brett,’ 


J., dissenting), that it was a question for the jury whether the foreman was act- 
ing within the scope of his employment. — Burns v. Poulsom, L. R. 8 C. P. 563. 

2. A foreigner employed brokers to buy car-wheels for him. The defendant, 
in the presence of the foreigner, contracted to furnish wheels to the brokers, and 
subsequently failed to perform the contract. Held, that under the circumstances 
of the case the plaintiff, being a foreign principal, could neither sue nor be sued 
on said contract. — Elbinger Actien-Gesellschaft v. Claye, L. R. 8 Q. B. 313. 

8. By agreement between a London firm and a Rangoon firm, the former 
firm was to purchase goods *‘ on joint account,” charge two per cent commission, 
and send the goods to the Rangoon firm. The plaintiff, with no knowledge of this 
agreement, furnished goods to the London firm, which were exported to the Ran- 
goon firm under the above agreement. Held, that the foreign firm at Rangoon 
was not liable as an undisclosed principal to the plaintiff for the price of said 
goods. — Hutton v. Bulloch, L. R. 8 Q. B. 331. 

See Borromry Bonp; Broker; Custom. 


PRIVILEGED COMMUNICATIONS. 

Where one defendant in a suit, being a solicitor, acted as agent of the solicitor 
on the record to collect evidence in the suit, the letters between him and his co- 
defendant were held to be privileged communications. — Hamilton v. Nott, L. RB. 
16 Eq. 112. 
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— See STREET. 
Reat Action. —See RENT-cHARGE. 
Rece1ver. —See Truster, 1. 


Reuicious Epucation. 


A Catholic, being about to marry a Protestant woman, agreed verbally that 
the boys of the marriage should be brought up as Catholics, and the girls as 
Protestants. There was a daughter born, who was baptized a Protestant, with 
the knowledge of the father, who was, however, absent and ill, and who shortly 
before his death made a will directing his children to be brought up Catholics, 
and appointing his brother, a Catholic, their guardian. The daughter was 
brought up by the mother’s family, who had no knowledge of said will, as Protes- 
tant until she was nine years old, when said guardian first claimed her. Held, 
that the father’s right to have the child brought up as Catholic had been aban- 
doned, and that said guardian would be restrained from interfering with the cus- 
tody or education of the child. — Andrews v. Salt, L. R. 8 Ch. 622. 

° 


RENT-CHARGE. 


Declaration that the defendant, being seised in fee of certain messuages, 
granted them to C., subject to a yearly rent-charge, which C. covenanted to pay ; 
and that subsequently all the estate of C. became vested in the defendant, who 
did not pay said rent-charge. Held, that said rent-charge being in fee, debt 
would not lie at common law until the fee determined, and that the plaintiff 
would have been driven to a real action; but that real actions having been 
abolished by statute, an action of debt would lie. — Thomas v. Sylvester, L. R. 
8 Q. B. 368. 


Repairs. —See Leases, 2. 


REPLEVIN. 


A mortgagor leased the mortgaged premises to the plaintiff. The mortgage 
gave the mortgagee power to distrain the goods of the mortgagor, in a certain 
event; and such event happening, the mortgagee by mistake distrained the plain- 
tiff’s goods. The plaintiff replevied and recovered the expenses of the replevin 
bond, and then brought trespass for further damages to said goods, and for 
trespass to the land. Held, that the judgment in replevin was a bar to the action 
for trespass to the goods; otherwise as to the action for trespass to the land; 
but that the defendant not having recognized the plaintiff as a tenant, was 
entitled to judgment in such action on a plea of not possessed. — Gibbs v. Cruik- 
shank, L. R. 8 C. P. 454. 


Revocation. —See Witt, 4, 5. 


Sate. 

By 35 & 36 Vict. c. 74, § 2, any person who shall sell as unadulterated any 
article of food or drink which is adulterated, is subjected to a penalty. The 
respondent, a butter dealer, sold an inspector a pound of adulterated butter on 
being asked for ‘* a pound of butter at 7d.” Held, that there was an implied rep- 
resentation by the respondent that the article he sold was unadulterated butter. — 
Fitzpatrick v. Kelly, L. R. 8 Q. B. 337. 

See MortGaGe. 
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Brits anp Notes, 1. 
SETTLEMENT. — See ELEcTION. 
SHAREHOLDER. — See Company, 1; Trust, 4. 


See Borromry Bonp; CHarter-party; Custom; Freicut; 
ERAL AVERAGE; INSURANCE; SOVEREIGN PRINCE. 


SOVEREIGN PRrINceE. 


A cause was instituted on behalf of the owner, master, crew, and passengers 
of the Batavier against the steamship Charkieh and her freight for damages 
arising out of a collision. An appearance was entered under protest for the 
Khedive of Egypt, and a petition was filed stating that the Charkieh was the 
property of the Khedive, as reigning sovereign of the state of Egypt, and was a 
public vessel of the government and semi-sovereign state of Egypt, and praying 
the judge to declare that the court bad no jurisdiction to entertain the suit. It 
appeared that the vessel was sent to England to be repaired, and had brought a 
cargo and advertised to carry one back, for the sake of lessening expense ; that she 
was chartered to an English subject for her return voyage to Alexandria; that 
she was entered at the custom-house like an ordinary merchant vessel, and that 
all freights and passage money earned by her were received by the Egyptian 
minister of the interior as part of the public revenues of Egypt. Held, on the 
facts that the Khedive had failed to establish that he was entitled to the privi- 
lege of a sovereign prince; that if he were entitled to such privilege, it would 
not oust the jurisdiction of the court in this action; and that if such privilege ex- 
isted, it had been waived with reference to the Charkieh by the action of the 
Khedive in engaging her in traffic. — The Charkieh, L. R. 4 Ad. & Ec. 59. 


SpeciricatTion. — See Contract, 1. 
Statute. — See Contract, 3; Morion; Sate; VOTE. 
Srock — See Broker. 

Srocxs. — See Trust, 4. 


STREET. 


A cul-de-sac, into which the public has been allowed to enter for twenty years, 
is dedicated to the public, and is a public highway. A railway constructing its 
line under such cul-de-sac is not to pay compensation to the abuttors. — Souch 
v. East London Railway Co., L. R. 16 Eq. 108. 


Surrors’ Monrys.—See Bona Vacantia. 


TueatricaL ENGAGEMENT. 


An actor, who had contracted to act at the plaintiff's theatre during the season 
of nine months, was restrained by injunction from acting at any place other than 
the plaintiff's theatre. — Montague v. Flockton, L. R. 16 Eq. 189. 


TILLAGE. 


In case any part of certain land was converted into “tillage,” a tithe rent- 
charge became due. The owner of the land built a house thereon, and con- 
verted a part into garden ground and the remainder into orchard. Held, that 


802 

1 
] 
1 
( 

( 

i 
* 


DIGEST OF THE ENGLISH LAW REPORTS. 803 


the land was not converted into tillage. — Dudman v. Vigar, L. R. 6 H. L. 2123 
s.c. L. R. 7C. P. (Ex. Ch.) 72; L. R. 6 C. P. 470; 6 Am. Law Rev. 304, 699. 
Tire. — See 

Treaty. — See ExtrapDiTIoNn. 

Trespass. — See DepICATION; REPLEVIN. 


Trust. 

1. If a trustee will not take proper steps to enforce a claim against a debtor 
to the trust fund, the remedy of the cestui que trust is to file a bill against the 
trustee for the execution of the trust, or for the realization of the trust fund, and 
then to obtain the proper order for using the trustee’s name, or for obtaining a 
receiver to use the trustee’s name. —James, L. J., in Sharpe v. San Paulo Rail- 
way Co., L. R. 8 Ch. 597. 

2. Before executing a deed of assignment of his property, a debtor had de- 
posited with his solicitor a bill of exchange as security for charges. At the time 
the bill became due nothing was due the solicitor, who, however, retained the 
bill and brought suit upon it, but recovered nothing, in consequence of the ac- 
eeptor’s bankruptcy. The creditors charged the trustee of the debtor with a 
breach of trust in leaving the bill with the solicitor, instead of claiming it and 
making the best terms possible with the acceptor. Held, that there was no breach 
of trust. — Ex parte Ogle. In re Pilling, L. R. 8 Ch. 711. 

3. Three trustees had power to appoint their successors in case any of their 
number became unable to act. One of the trustees becoming of unsound mind, 
though he was not found so by inquisition, the other trustees appointed a new 
trustee in his place. Held, that the power was properly exercised. — In re 
East, L. R. 8 Ch. 755. 

4. I. held, as trustee for the defendants, certain certificates of stock in a 
railway company as registered proprietor thereof. Such stock was issued to 
registered proprietors, and it was never noticed on the face of the certificates that 
the proprietor was a trustee. H. obtained advances from R. on deposit of the 
certificates as security, with a written agreement to execute a valid mortgage and 
transfer of the stock when requested. The defendants discovered the fraud of 
H., and gave R. notice that H. had been trustee for them. R. thereupon 
obtained a transfer of the certificates to himself. Held, that under the cireum- 
stances R. was entitled to the stock. — Regina v. Shropshire Union Co., L. R. 8 
Q. B. (Ex. Ch.) 421; 8. c. L. R. 3 Q. B. 704. 

See Company, 4; Execurors anp ADMINISTRATORS; Fraups, STaTUTE 
OF. 

VEsTED INTEREST. 

A testatrix gave a sum of money, payable at the decease of A., to the broth- 
ers and sisters of S., to be equally divided among them, share and share alike, the 
said shares to be vested interests on the majority or marriage of each; and the 
income, in the event of A.’s death, in the mean time to be paid towards the main- 
tenance of said legatees. There was no gift over. Two of the legatees sur- 
vived A., and died under age and unmarried. Held, that the share of said two 
legatees passed to their legal personal representatives. — Simpson v. Peach, L. 
R. 16 Eq. 208. 

See Legacy, 2. 
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Vore. 

By statute, a person rated in respect of distinct premises in two or more wards 
shall be entitled to vote in such of said wards as he shall select, but not in more 
than one. A burgess on the roll for two wards voted first in one ward and im- 
mediately after in the other ward. Held, that by voting in the first ward the 
burgess made his selection, and that the fact of his voting afterward in another 
ward could not vitiate his previous vote. — Regina v. Harrald, L. R. 8 Q. B. 
418, 

Warver. — See ARBITRATION; SOVEREIGN PRINCE. 


Warranty. — See CHARTER-PARTY, 1; Company, 3. 


Way. 


P., the owner of an inn with a passage-way to the same from a street, agreed 
with M., an abuttor, to change the direction of the passage-way. M. accord- 
ingly conveyed to P. a small piece of land between said inn and the new passage- 
way, and granted to P., his heirs and assigns, ‘‘ rights of way and passage at all 
times and for all purposes over a passage intended to run between the land con- 
veyed and said street.” The plaintiff, the lessee of the inn, brought a bill against 
M. and his tenants, alleging that some of the defendants, but which of them the 
plaintiff could not discover, blocked up the passage with carts and machinery 
for loading and unloading goods. Held, that the right of way was not a right in 
gross, but a right appurtenant, and passed to the plaintiff; that it was not nec- 
essary for the plaintiff to show what share each defendant had in causing the 
obstructions, and that an injunction should be granted. — Thorpe v. Brumjitt, 
L. R. 8 Ch. 650. 

See Depication. 

WILL. 

1. A testator, having made a will and codicil, made another codicil, in which he 
stated his desire to cancel said will, and that a previous will should stand as his 
last will. The only previous instrument of the testator was a settlement on his 
marriage. Held, that said will was revoked whether the settlement could be in- 
corporated in the probate or not. — Jn the Goods of Gentry, L. R. 3 P. & D. 80. 

2. A testator’s will had been originally engrossed on fifteen sheets of paper 
by a law stationer, with blanks for legatees and legacies, which were filled up 
by the testator. The fourth sheet had been removed, and replaced by one in the 
handwriting of the testator, but the original had been preserved. The number 
of the sheet incorporated in the will had been altered from seventeen to four. 
On the sixteenth sheet a codicil had been written by the testator, and on the 
eighteenth a schedule of property. The sheets of the will were tied together 
with tape. Held, that the presumption that the sheets bound together were 80 
bound together at the time of the execution and attestation of the will was not 
rebutted by the facts of the case. — Rees v. Rees, L. R. 3 P. & D. 84. 

3. Atestator signed his will in the presence of two witnesses by making a mark 
thereon. One witness made a mark below the testator’s mark, and the second 
witness then wrote the name of the testator opposite the testator’s mark, and 
the word ‘ witness,” and the name of the first witness opposite his mark, but did 
not add his own name. Held, that the will was not properly attested. — In the 
Goods of Eynon, L. R. 3 P. & D. 92. 
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4, After execution of her will, a testatrix erased the name of a legatee and 
wrote the name of another over the erasure. The court being satisfied that the 
testatrix intended to revoke the first bequest only in case she had substituted an- 

other valid bequest, admitted evidence to show what the erased name was. —in 
the Goods of McCabe, L. R. 3 P. & D. 94. 

5. A testatrix re-wrote the first part of her will on a separate piece of paper, and 
then tore off the first part of her old will and burnt it. She then rolled up the re- 
written portion with the remainder of her old will, which contained her own and 
the witnesses’ signatures. Held, that as it appeared that the testatrix had in- 
tended to destroy a portion of her old will only in case a new portion was sub- 
stituted therefor, probate must be granted of the portion of the old will which 
remained, together with the draft of the part destroyed. — Dancer v. Crabb, L. 
R. 3 P. & D. 98. 

See Insanity; New Triat; VesTep 


Wixpine Ur. — See Company, 2. 
Witness. — See Annuity; Wit, 3. 


Worps. 
Leaving.” —See Leeacy, 3. 
** Payable.” — See Vestep INTEREST. 
Upon.” —See Morton. 
Vested.” —See Vxestep INTEREST. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 47 Alabama; 27 Arkansas; 46 Georgia; 
8 C. E. Green (New Jersey Equity); 57 Illinois; 38 Indiana; 34 Iowa; 60 
Maine; 8 Nevada; 51 New York; 22 Ohio State; 70 Pennsylvania State; 
9 Rhode Island; and 31 Wisconsin; also from 10 Blatchford (United States 
Circuit Court, Second Circuit).] 


ABATEMENT. 


Assumpsit on one special and two common counts. Plea in abatement, that 
the contract on which the action was brought was not actually made in the county 
in which action was brought, and that the same was not, nor was any part thereof, 
made specifically payable in that county. These averments were sufficient by 
statute to defeat the special count. Held, that the plea was a good answer to 
the whole declaration. — Humphrey v. Phillips, 57 Ill. 133. 


Account Statep. —See Conrracr. 


ACTION. 


1. The owner of the upper story of a building cannot recover of the owner 
of the lower story the expense of necessary repairs on the roof made by him.— 
Ottumwa Lodge v. Lewis, 34 Iowa, 67. 

2. Plaintiff's property was damaged by the explosion of a defective boiler on 
adjacent premises. Held, that he could maintain no action therefor against the 
owners of the boiler, without proof that they knew or might have discovered the 
defect. — Losee v. Buchanan, 51 N. Y. 476. And that he could maintain no 
action whatever against the makers of the boiler. — Losee v. Clute, ib. 494. 

See Assumpsir; Conriict or Laws, 1, 2; Decrrr, 1, 2; Con- 
Tract; Lorp’s Day; Prenat Action; Proxmmate aNp Remore Cause. 


ADMINISTRATION. — See Executor aND ADMINISTRATOR. 
ApMIRALTY. — See SuRVIVAL OF ACTIONS. 
Apmission. — See Evipence, 3. 


AGENT. 

A check, payable ninety days after date, was sent by the indorsee to a bank 
for collection. The bank presented it for payment, and protested it for non- 
payment, without allowing days of grace, although the indorser notified them 
that he considered it entitled to grace. In an action by the indorsee against the 
indorser, the latter was discharged, on the ground that the instrument was prop- 
erly a bill of exchange, and entitled to grace; which decision settled the law of 
the state, for the first time: whereupon the indorsee sued the bank for negli- 


gence, Held, that defendants were liable, and that their doubt of the law was 
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no defence. (MontGomery, J., dissenting.) — Georgia National Bank v. Hen- 
derson, 46 Ga, 487. 


See Evivence, 5; Fraups, Starure or, 1; Master aNp SERVANT. 


AMENDMENT. 

1. Where the parties agree, or the court gives leave, to amend a bill in equity, 
the amendment must be actually made before any advantage can be taken of is. 
—Wilson v. King, 8 C. E. Green, 150. 

2. An amendment inserting the names of new plaintiffs is not allowable in 
an action of trover.— Ayer v. Gleason, 60 Me. 207. 

3. The court will not notice admissions in a pleading which are not contained 
in an amended pleading afterwards filed. — McFadden vy. Ellsworth Mill and 
Mining Co., 8 Nev. 57. 


Annuity.— See SurvivorsuHIP. 


ARBITRATION. — See AWARD. 


ASSAULT. 


In a case where, if death had ensued, the defendant would only have been 
guilty of manslaughter, he cannot be convicted of an assault with intent to pees 
der. — Elliott v. The State, 46 Ga. 159. 

See Bankruptcy, 3. 


ASSESSMENT. — See ConstITUTIONAL Law. 
ASSIGNEE. — See Prenat ACTION. 
AssIGNMENT. — See Bankruptcy, 2; Lien, 1, 2; Specrric PERFORMANCE. 


ASSUMPSIT. 


Plaintiff conveyed an estate to J., with warranty, and, in consequence of a 
cloud on the title, deposited the consideration money with defendant, ‘‘ to remain 
with him as collateral to said warranty for a reasonable time.” Ten years afters 
wards, the grantee having died, and the estate having passed to his devisee, 
plaintiff demanded the money of defendant, who refused to give it up, whereupon 
plaintiff sued him for money had and received. Held, that the action was not 
maintainable, but that plaintiff’s remedy was in equity. — Ramsdell v. en 60 
Me. 216. 

ATTACHMENT. 

1. An attachment is not dissolved by the defendant’s death before judgment. ) 
— Lord v. Allen, 34 Iowa, 281. 

2. One who occupies land with a right to cut and sell wood growing thereon, 
accounting to the owners of the land for the proceeds of such sales, after reim- 
bursing himself for his expenses, has no attachable interest in the wood, — Pro- 
vis v. Cheves, 9 R. I. 53. 

See Time. 

ATTORNEY. 

Where a judgment is recovered for costs only, the judgment debtor is bound 
to take notice of the lien of the attorney of the judgment creditor thereon, and 
cannot satisfy the judgment by payment to any one but the attorney. Otherwise 
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(Ear, C., dissenting), where the judgment is for damages and costs. — Marshall 
v. Meech, 51 N. Y. 140. 
See Hussanp anv WIFE. 


AVERAGE. —See GENERAL AVERAGE. 


Awarb. 

An award that defendant has a right to keep up his dam to a certain height, 
and to keep thereon flash-boards twelve inches wide, at all times except in times 
of freshet, is bad for uncertainty of meaning of the word ‘* freshet.” — Harris y, 
Social Manufacturing Co., 9 R. I. 99. 


BatLment. —See Lorp’s Day. 


Bank. — See AGentT; Nationa Bank. 


Bankruptcy. 

1. Action on a bill of exchange. Plea, defendants’ discharge in bankruptcy, 
Replication, setting forth facts invalidating the discharge under section 29 of the 
Bankrupt Act. Held, bad, because a state court has no jurisdiction to impeach 
a discharge, as fraudulently obtained. — Oates v. Parish, 47 Ala. 157. 

2. A ‘* poor debtor law” of a state, permitting a debtor taken on execution 
to be discharged on making a general assignment of his property for the benefit 
of the judgment creditor, is not in conflict with, or superseded by, the Bankrupt 
Act. —Jordan v. Hall, 9 R. I. 218. 

3. A judgment in an action of trespass for assault and battery is a debt prova- 
ble in bankruptcy. — Manning v. Keyes, 9 R. I. 224. 

See Penat Action; Time. 


BetrrerMent. —See Constiturionat Law, State, 2; Municipat Corpora- 
TION, 


Bits anp Nores. 

An absolute promise in writing to pay a specified sum at a future day certain, 
for the hire of a chattel, is a promissory note, although the same instrument con- 
tains other stipulations as to the use and return of the chattel. — Gaines v. Shel- 
ton, 47 Ala. 413. 


See Acenr; Cueck; Equity; Fravups, Srarute or, 3; INDORSER; 
INTEREST; War. 


Bona Fine Purcuaser. —See Corporation, 4. 


Bonp. — See Executor anp ApMINISTRATOR, 1; SuRETY; VENDOR AND 
PURCHASER. 


Breacu OF Promise.—See MisJornpEr. 


By-Law. — See ConstiruTionaL Law, State, 3; Municipat CorpoRATION, 2; 
Nationa Bank, 8. 


Carrier. — See DamaGes, 1; 


Cuarter. — See ConstirutTionaL Law. 
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CuaTTEL MortGaGE. 


The mortgagor of personalty has no interest therein which can be taken on 
execution. — Vanslyck v. Mills, 34 lowa, 375. 


CHECK. 


Days of grace are not allowed on a check payable at a future day named. — 
Champion v. Gordon, 70 Penn. St. 474. 
See AGENT. 


Common Law. — See Conriict or Feperat anp State Avursoriry, 1. 
Conpition. —See Covenant, 1; TELEGRAPH. 


OF FEDERAL AND StaTE AUTHORITY. 


1. The saving in the Judiciary Act of a common-law remedy in the state 
courts, includes all remedies pursuing the course of the common law, though the 
cause of action exists only by statute; and therefore a statutory action on the 
ease by an administrator, to recover for the death of his intestate, caused by 
being run over by defendant’s vessel in Narragansett Bay, may be brought in 
a state court. — Chase v. American Steamboat Co., 9 R. I. 419. 

2. The provision in the Act of Congress of 1793 (1 Sts. at Large, 334), that 
no injunction shall issue from a United States court to stay proceedings in any 
court of a state, applies only to proceedings actually commenced in a state court. 
— Fisk v. Union Pacific R.R. Co., 10 Blatchf. 518. 

See Bankruptcy, 2. 


Conriict oF Laws. 


1. The courts of a state where lotteries are unlawful will not entertain a suit 
to wind up a partnership formed for the purpose of carrying on a lottery in a 
state where lotteries are lawful. — Watson v. Murray, 8 C. E. Green, 257. 

2. Plaintiff, a French subject, brought suit in France, in a court of compe- 
tent jurisdiction, against defendants, his wife’s parents, American citizens re- 
siding in France, to compel them to make him an allowance for his support, 
which they were, by the law'of France, bound to do, according to his needs and 
their ability, so long as plaintiff’s wife or any of his children by her should be 
living. Defendants appeared and defended the suit, and the court decreed that 
they should pay plaintiff a certain annuity. Plaintiff then brought an action on 
that decree, in a Circuit Court of the United States, to recover instalments of 
such annuity due and unpaid, Held, that the action could not be maintained. — 
De Brimont v. Penniman, 10 Blatchf. 436. 


ConsTITUTIONAL .Law. 


Plaintiff bought stock in the defendant company, whose charter, subject to 
amendment, alteration, or repeal, at the pleasure of the General Assembly, pro- 
vided that no stockholder should be liable beyond the amount of his shares for 
any loss sustained by the company, or any debt due on the shares. Afterwards, 
the General Assembly enacted that a company might fill up its capital stock, if 
reduced from its original amount by losses, by assessment on the stockholders ; 
pursuant to which law, defendant assessed plaintiff... Held, that the act author- 
izing the assessment was constitutional. — Gardner v. Hope Ins. Co., 9 R. I. 194. 
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ConstituTionaL Law, Stare. 

1. A constitutional provision that ‘‘no person shall be imprisoned for debt” 
does not forbid imprisonment for non-payment of the costs of a criminal prose- 
cution. — Morgan v. The State, 47 Ala. 34. 

2. A statute making certain persons a corporation and authorizing them to 
build and repair roads, bridges, and drains, and to assess the expense thereof on 
lands benefited thereby, eld, unconstitutional, as an unwarranted delegation of 
the power to tax. — Gage v. Graham, 57 Ill. 144. 

3. Prosecution for violation of a city ordinance, held, to be properly brought 
in the name of the city, notwithstanding a constitutional provision that * all 
prosecutions shall be conducted in the name and by the authority of the state.” 
— Davenport v. Bird, 34 lowa, 524. 

4. A statute requiring that the party demanding a jury shall pay the jury fee, 
held, constitutional. — Randall v. Kehlor, 60 Me. 37. 

5. The legislature cannot constitutionally authorize a town to loan its credit 
to persons who will, in consideration thereof, maintain a manufacturing enter- 
prise in the town for their own private emolument. — Allen v. Jay, 60 Me. 124. 

See Starute; Vorer. 


Contract. 

1. Plaintiff agreed to serve as a substitute in the army for a year, in con 
sideration of a certain sum. Before the year expired, the war ended, and plain 
tiff was discharged from the service. eld, that he was entitled to the full 
amount agreed upon. — Leas v. Patterson, 38 Ind. 465. 

2. Where the law forbids the employment of an uncertificated person as 
teacher, a contract to employ such a person is valid if he obtains a certificate 
before acting as teacher. — School District No. 2 in Oxford vy. Dilman, 22 Ohio 
St. 194. 

See ArracuMENT, 2; Brtts anp Notes; Conruicr or Laws, 1; Cor- 
PORATION, 1; Evipence, 5; Fraups, Statute or, 1, 2, 3; ILvrcan 
Contract; Ixcumprance; Lease; MorrGaGe; Parrnersnip; SpeEcirid 
PERFORMANCE; TELEGRAPH; Usury, 1, 2, 3; Wr. 


Contrisution. — See Action, 1; Devise. 


Corporation. 

1. An agreement of the holders of a majority of the shares in the stock of a 
corporation, to elect the officers of the company and manage its affairs as they 
or a majority of them shall determine, is not illegal or void as against public 
policy. — Faulds v. Yates, 57 Ill. 416. 

2. M. was pledgee of stock, the certificates of which stood in the name of 
‘*M., trustee,” and he had repeatedly voted on them without objection. Held, 
(1.) That M. was entitled to vote, in the absence of any claim by the pledgors to 
do so. (2.) That the corporation was not bound to take notice of such claim 
until it was established in a court of equity. (3.) That after the election it was 
too late for the pledgors to ask the court to disturb the result. — Hoppin v. Buf- 
Sum, 9 R. I. 513. 

3. It does not require an-unanimous vote of the members of a corporation to 
surrender its franchise. — Wilson v. Proprietors of Central Bridge, 9 R. 1. 590. 
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4, Plaintiff, a resident of New York, lent money, taking as security a certifi- 
cate of stock in the defendant's epmpany, a Massachusetts corporation, standing 
in the name of ‘ B., trustee,” and accompanied by a blank power of attorney to 
transfer the stock, signed ‘ B., trustee.” After the date of the certificate and 
power, but before plaintiff’s loan was made, a court in Massachusetts removed 
B. from his office as trustee, and caused the trust property to be transferred to 
anew trustee, of which facts defendants had notice, but plaintiff had not. 
Plaintiff, with the assent of the borrower, inserted his own name in the blank, 
and requested defendants to transfer the stock to him, which they refused to do. 
Held, that they were justified in so refusing. — Sprague v. Cocheco Manufactur- 
ing Co., 10 Blatchf. 173. 

See ConstiruTionaL Law; ConstrrutTionaL Law, State, 2; Decerr, 2; 
Evivencr, 4; Quo Warranto, 1; Stock; SurvivaL or Actions, 1. 


Costs. 

Where a judgment is reversed in a court of error for want of jurisdiction in 
the inferior court, costs in the former court are allowed, but none in the latter. 
— Hightower v. Handlin, 27 Ark. 20. 

See ArrornEy; ConstiTuTIONAL Law, Srate, 1. 


CovENantT. 

1. Where to a deed of conveyance the words, ‘*On the express understand- 
ing and agreement on the part of [the grantee] that the lot of land so conveyed 
is never to be sold to or occupied by negroes,” are added, these words make a 
covenant and not a condition. — Anthony v. Stephens, 46 Ga. 241. 

2. A covenant by a lessor to convey to the lessee at the end of the term, on 
payment of a certain price, may be enforced by the assignee of the term, though 
assigns are not named in the covenant. — Napier v. Darlington, 70 Penn. St. 64. 


Croat Law. —See Assautt; ConstirutionaL Law, State, 1, 3; 
DICTMENT, 1, 2; LARCENY; Orricer, 2; Triax, 1, 2. 
‘Custom. — See UsaGe. 
Dam. — See Awarp; Damages, 2. 


DaMaGEs. 


1. A passenger was put off a railway train for refusing to pay his fare, other- 
wise than by showing a paper which he claimed was a pass, but which was not 
such in fact. Held, (1) that he could not recover against the railway company 
unless unnecessary violence was used to put him off; (2) that his bond fide be- 
lief that he had a pass was immaterial on the question of damages. — Chicago, 
Rock Island, and Pacific R.R. Co. v. Herring, 57 Ml. 59. 

2. Defendant leased to plaintiff a grist-mill, and covenanted to keep the dam 
in repair. In an action against him for failing so to do, held, that the measure 
of damages was the difference between the rental value of the mill in the condi- 
tion it was in, and its value if it had been kept as defendant agreed to keep it; 
and that plaintiff could not recover the additional profits which he might have 
made if the dam had been kept in proper condition. — Winne v. Kelley, 34 Iowa, 
339. 
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8. In trover for stock, the measure of damages is the value of the stock at 
the time of the conversion, with interest, and not the highest market price of the 
stock between the conversion and the trial. — Boylan v. Huguet, 8 Nev. 345. 
Nor the value at the time of the trial. — Sturges v. Keith, 57 Ill. 452. 

4. In replevin of property having a usable value (as a horse), the value of 
its use during the time of detention is a proper item of damages. — Allen y, 
Fox, 51 N. Y. 562. 

See IxcumBRaNCE; TELEGRAPH. 


Days or Grace. — See AGENT 
Deatu. — See ATTACHMENT, 1; SURVIVAL OF ACTIONS. 
Desr. — See Bankrurrcy, 3; Law, Starts, 1. 


Decerr. 

1. Fraudulent misrepresentations of a vendor of real estate, as to the price 
which he paid therefor, are not actionable. (Kenr and Dickerson, JJ., dis- 
senting.) — Holbrook y. Connor, 60 Me. 578. 

2. A director of a company is not liable for representations, false in fact, 
but not known by him to be so, made in published circulars of the company, on 
which his name appears only as one of the list of directors. — Wakeman v. Dal- 
ley, 51 N. Y. 27. 

3. Where the plaintiff declares for fraud and deceit in the sale of a chattel, 
he cannot recover for a breach of warranty. (Lorr, Ch. C., dissenting.) — Ross 
v. Mather, 51 N. Y. 108. 

See MissornDER. 
Deep. 

A receipt under seal, signed by the mark of a person unable to read, held, 
not binding on the maker, in the absence of proof that he heard it read, or 
otherwise had notice of its contents. — Dorsheimer v. Rorback, 8 C. E. Green, 
46. 

See Esropret. 


Detivery.— See Donatio Causa Mortis. 


DEVISE. 


Testator, after devising two specific parcels of his real estate to A. and B., 
gave to C, ‘* the balance” of his real estate. Held, a specific, and not a resid- 
uary devise, and that C. was entitled to contribution from the other devisees, 
for a portion of the land devised to him taken to pay debts of the testator. — 
Henderson v. Green, 34 Iowa, 437. 

See Estate Tart; Wut, 1, 2. 


Director. — See Deceit, 2. 
DiscuarGe. — See Bankruptcy, 1. 
Diviwenp. — See Stock. 

Divorce. —See HomesrEap; Husspanp anp WIFE. 


Donatio Causa Mortis. 
Delivery is essential to the validity of a donatio causa mortis ; and this rule 
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is not affected by the fact that the thing given is not in the actual possession of 
the giver, so that delivery is impossible. — Case v. Dennison, 9 R. I. 88. 


Dower. 


A wife released dower by joining in her husband’s conveyance, which the 
grantee failed to record. Afterwards, a subsequent creditor of the husband re- 
covered judgment against him, and levied execution on the land. Held, that 
though the prior conveyance was thus avoided, the right of dower was for ever 


barred. (Watker and McAuuister, JJ., dissenting.) — Morton v. Noble, 57 
Ii. 176. 


EJECTMENT. 

The common-law action of ejectment is neither an action ‘for tort” nor ‘ for 

trespass upon, or damages to, realty,” within the meaning of statutes limiting 
the time for prosecuting such actions. — Lopez v. Downing, 46 Ga. 120. 

Exection. — See Speciric PERFORMANCE; VOTER. 


Equity. 

Where the purchaser of real estate, the title to which has partially failed, has 
given notes for the purchase-money, equity will at his suit restrain the vendor 
from transferring the notes. — McDunn v. Des Moines, 34 Iowa, 467. 


See Assumpsit ; ExecuToR AND ADMINISTRATOR, 1; INJuNCTION; MunIc- 
1PaL CorPORATION, 1; OFFICER, 1. 


Equity PLEADING AND Practice. — See AMENDMENT, 1; Nonsvit. 


Estate 
Devise to M. for life, and to such lawful issue of his body as he may have by 
any after-marriage, their heirs and assigns for ever. Held, that M. took an estate 
tail. (By five judges against four, in Court of Errors, reversing the decree of 
the Court of Chancery.) — Zabriskie v. Wood, 8 C. E. Green, 541. 


EsTorpe.. 


If one having no title to land conveys it with warranty to A. by deed duly 
recorded, and afterwards acquires title and conveys to B., B. is estopped to aver 
that the grantor was not seised at the time of the conveyance to A.; and this, 


whether that conveyance was by indenture or deed-poll. (Porrer, J., dissenting.) 
— McCusker v. McEvoy, 9 R. I. 528. 


EVIDENCE. 
1. Action on the case for speaking words charging the plaintiff with a crime. 
Plea, that the words were true. Held, that the defendant was bound to prove 
his averment by a preponderance of testimony only, and not beyond a reason- 
able doubt, as in an indictment for the crime. — Filis v. Buzzell, 60 Me. 209. 

2. A person’s enlistment into the military service of the United States is not 
provable by parol, nor by the provost-marshal’s certificate of the fact, without 
a copy of the record. — Atwood v. Winterport, 60 Me. 250. 

8. Admissions made by one partner after the dissolution of the partnership 
as to matters occurring before the dissolution, are competent evidence in an ac- 


tion against the other partners. (Day, J., dissenting.) — Feigley v. Whitaker, 22 
Ohio St. 606. 3 
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4. Whether, in an action brought under the provisions of a statute to charge 
a stockholder with debts of a corporation, proof of a judgment against the com- 
pany is evidence of the existence of a debt against the company, qu@re. (By 
one judge, that it is primd facie evidence; by one, that it is conclusive; by two, 
that it is no evidence at all.) — McMahon v. Macy, 51 N. Y. 155. 

5. Parol evidence is inadmissible to prove that one who has made a written 
contract in his own name, was, and was known by the other party to be, only an 
agent. — Babbett v. Young, 51 N. Y. 238. 

6. On the trial of an action to recover damages for an injury to plaintiff's 
house by a change in the grade of a street, a photograph of the house is admis- 
sible in evidence, when the jury cannot have a view. — Church v. Milwaukee, 31 
Wis. 512. 

See DamaGes, 1; Notice; Municrpat Corporation, 2; Wit- 
NESS. 

Execution. — See Cuatret MorrGace. 


Executor AND ADMINISTRATOR. 

1. Next of kin can have no relief in equity against sureties on an administra- 
tor’s bond, given to the ordinary, — Dorsheimer vy. Rorback, 8 C. E. Green, 46, 

2. When an executor dies, not having fully administered, his executor is 
accountable for so much of the personalty of the first testator as has been con- 
verted into money, and the administrator de bonis non of the first testator is 
entitled only to the remainder. — Carrick y. Carrick, 8 C. E. Green, 364. 

3. Action against executors on a promissory note made by the testator. 
Plea, a statute limiting the time for bringing actions against executors. Repli- 
cation, that the testator by his will directed the payment of all his debts, whether 
barred by the Statute of Limitations or otherwise. Held, bad. — Bosworth v. 
Smith, 9 R. I. 67. 

See Conriict oF Feperat anp State AvutTuority, 1; SurvivaL oF Ac- 
TIONS, 1;. WILL, 2. 

Representations. — See DEcEIT. 


Fire Insurance. — See Insurance (Fire). 


FIXTURE. 

Stone piers supporting a railroad, set in land over which the railroad has a 
right of way, do not pass to the land-owner if the construction of the road is 
abandoned. — Wagner y. Cleveland and Toledo R.R. Co., 22 Ohio St. 563. 

Foreign JupGmMEent. — See Conriicr or Laws, 2. 
Francuisre. — See Corporation, 3. 
Fraup. — See Deceit. 


Fraups, STATUTE OF. 


1. Defendant corporation authorized their agent by a written resolve, signed 
by their secretary, to make a contract with plaintiffs, on terms fully set out in the 
resolve. The agent showed the resolve to plaintiffs, who verbally accepted the 
terms. Held, that there was a complete contract, and a sufficient memorandum 
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thereof within the statute. (Wire, J., dissenting )— Himrod Furnace Co. v. 
Cleveland and Mahoning R.R. Co., 22 Ohio St. 451. 

2. A contract ‘*to continue as long as the parties are mutually satisfied ” is 
not within the statute, as a contract not to be performed within a year. — Greene 
v. Harris, 9 R. I. 401. 

8. Defendant orally promised to indemnify plaintiff for indorsing the note 
of a third party, and plaintiff, relying wholly on such promise, did indorse the 
note. Held, not within the statute. —Vogel v. Melms, 31 Wis. 306. 


GENERAL AVERAGE. 


"Expenses incurred for seamen’s wages and subsistence are items of charge 
proper to be included in the adjustment of general average. — Barker v. Balti- 
more and Ohio R.R. Co., 22 Ohio St. 45. 


— See Monty; Usury, 2. 


HoMESTEaD. 


The granting of a divorce to a wife and the giving her the custody of the 
children does not make the homestead remaining in the possession of the hus- 
band liable for his debts. — Woods v. Davis, 34 Iowa, 264. 


HvusBaNnD AND WIFE. 


Though a wife may bring a suit for divorce in her own name, yet she is not 
personally liable for the fees of an attorney whom she employs in such suit. — 
Cook v. Walton, 38 Ind. 228. 

See HomestrEapD; WITNEss. 


IGNoraNTIA Juris. —See AGENT. 


Contract. 

It is no bar to an action on an account stated, that the defendant’s indebt- 
edness was for liquors sold by the plaintiff on Sunday, contrary to law, if the ac- 
count was not stated on Sunday ; but if the sale was illegal for want of a license, 
the action on a subsequent account stated cannot be maintained. — Melchoir v. 
McCarty, 31 Wis. 252. 

See Conrurct or Laws, 1; Contract, 2; Corporation, 1; War. 


IMPRISONMENT. — See ConstituTIONAL Law, Srate, 1. 


INCUMBRANCE. 

Where a contract is made for the sale of land, the vendor to give a warranty 
deed on payment of the purchase-money, and part of the land is afterwards 
taken for a railroad, damages for the taking belong in equity to the purchaser, 
and therefore he cannot treat such taking as an incumbrance and recover therefor 
against the vendor on his covenant. — Stevenson v. Loehr, 57 Ill. 509. 

See MortGaGe. 


INDICTMENT. 


1. Indictment for robbery of ‘‘ten dollars in money of the United States 
currency,” held bad for uncertainty. — Croker v. The State, 47 Ala. 53. 
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2. Indictment for murder ‘* with a shot-gun” (not saying whether by shoot- 
ing or otherwise) ; held, bad. — Edwards v. The State, 27 Ark. 493. 
See ConstiruTionaL Law, State, 3; Larceny. 


INDORSER. 


An indorsement void for usury is valid to pass the title of a note to the in- 
dorsee and enable him to collect the note of the maker. — Armstrong v. Gibson, 
31 Wis. 61. 

See Fraups, STaTuTE or, 3. 


INJUNCTION. 


Injunction granted to restrain town officers from wrongfully laying out a 
road through a cemetery. — First Evangelical Church v. Walsh, 57 Ill. 368. 

See Conruict oF Feperat State Autuority, 2; Equity; Munic- 
IPAL CorRPORATION, 1. 


InsurRANCE (Frere). 

1. Action on a policy of insurance against fire, containing a clause exempt- 
ing the insurers from Kability for ‘‘ any loss or damage occasioned by or resulting 
from any explosion whatever.” The evidence was that the property was destroyed 
by fire set by the explosion of vapor produced in distilling. Held, that the in- 
surers were not liable. — United Life, Fire, and Mar. Ins. Co. v. Foote, 22 
Ohio St. 340. 

2. A loss by fire was adjusted between the assured and the insurers, who 
agreed to pay a certain amount at a future day, unless they should before that day 
notify the assured of their intention to contest their liability. No such notice 
was given, and no payment made; whereupon the assured brought an action on 
the policy, and the assurers pleaded a clause contained therein, limiting actions 
to twelve months after a loss. Held, that the time during which the agreement 
first mentioned was in force was to be excluded from the period of limitation. — 
Black v. Winneshiek Ins. Co., 31 Wis. 74. 

See Money; Warver. 


Insurance (Martyr). 

Under the usual suing and laboring clause in a policy of marine insurance, 
the insurer of a vessel is not liable for expenses beyond the amount insured, in- 
curred for temporary repairs upon the vessel to make her seaworthy, she being 
at the time safe in port. — Alexander v. Sun Mut. Ins. Co., 51 N. Y. 253. 

See GeneRAL AVERAGE; Money. 


INTEREST. 

Where a note was made payable in three years from date, with interest paya- 
ble semi-annually, interest to the date of judgment was allowed on unpaid instal- 
ments of interest. — Wheaton v. Pike, 9 R. I. 132. 

See Natronat Bank, 1, 2; Usury, 1, 2, 3. 


JUDGE. 


The decree of a judge of probate declaring an estate insolvent, on the repre- 
sentation of the administrator, and receiving the claims of creditors, is not void 
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by reason of the judge’s relationship to some of the creditors. — Hayes v. Collier, 
47 Ala. 726. 


JupcmMent. — See Attorney; Bankruptcy, 3; Conruict or Laws, 2; 
Eviwence, 4; Orricer, 1. 


JupiciaL Notice. 
A court will not take judicial notice of the division of a city into wards. — 
Moberry v. Jeffersonville, 38 Ind. 198. 

JURISDICTION. — See Bankruptcy, 1; Conriict or FEDERAL AND STATE 
Avutnority, 1; Costs; JupGe; Orricer, 1; Pena Action. 
Jury. — See ConstitutionaL Law, Stare, 4; Triat, 1, 2. 
JUSTIFICATION. — See EviIpENCE, 1. 


LaRCENY. 
Indictment for the larceny of *‘ silver-bearing ore.” Held, that “ore” meant 
something severed from the realty, and so the subject of larceny, and therefore 
that the indictment was good. — State v. Berryman, 8 Nev. 262. 


Lease. 

A land-owner was permitted, by contract with a railway company, to lay a 
track connecting their line with his land. Held, that a lessee of the land was 
not entitled (1) to the benefit of the contract, nor (2) to use a connecting track 
without consent of the company. — People v. Chicago and N.W. Railway Co., 57 
Ill. 436. 

See Covenant, 2. 

Lien. 

1. A vendor's lien is not assignable. — Hecht v. Spears, 27 Ark. 229. 

2. A mechanic’s lien is assignable. — Skyrme v. Occidental Mill and Mining 
Co., 8 Nev. 219. 

See ATrorNey. 


Limitations, StatuTE oF. — See ExEcuTOR aND ADMINISTRATOR, 3, 


Lorp’s Day. 


An action on the case for immoderate driving of a horse during a pleasure 
drive on Sunday, for which he was hired, held, not maintainable. — Parker v. 
Latner, 60 Me. 528. 

See InteGat Contract. 


Lorrery. — See Conriict or Laws, 1. 


MALPRACTICE. 

Physicians are liable only for want of ordinary skill and diligence, the average 
of that possessed by the profession as a body, and not by the thoroughly edu- 
cated only. (Beck, C. J., dissenting.) — Smothers v. Hanks, 34 Iowa, 286. 

Marrng Insurance. — See INsuRANCE (MaRINE). 


Marriep Woman. — See HusBanp WIFE. 
VOL. VIII. 21 
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Master SERVANT. 

A boy riding on a car was wilfully and wantonly struck by the driver, and 
thereby thrown off the car, the wheel of which passed over him. Held, (1) that 
the car-owners were not liable for the driver's act in striking the boy; (2) that 
they were liable for negligently driving over him. — Pittsburgh, Alleghany, and 
Manchester Passenger Railway Co. v. Donahue, 70 Penn. St. 119. 


Measure or DamaGcrs. — See DaMaGEs. 
Mecuanic’s Lirn. —See Lien, 2. 
— See Awarp; DamaGes, 2. 


MISJOINDER. 


A count for breach of promise of marriage cannot be joined in the same 
declaration with a count for deceit. — Wilkinson v. Pomeroy, 10 Blatchf. 524, 


Money. 

Where a mutual insurance company, aside from its usual risks, issues policies 
whereby, in consideration of the premium being paid in gold, it agrees to pay any 
losses in gold, it is not bound to pay dividends on such policies in gold.— 
Luling v. Atlantic Mutual Insurance Co., 51 N. Y. 207. 

See Usury, 2. 

MortGaGE. 

Anestate was conveyed by deed containing a covenant against incumbrances; 
but there was in fact a mortgage on the estate, which the grantee verbally agreed 
to assume. Held, that this agreement was enforceable in equity. — Wilson v. 
King, 8 C. E. Green, 150. 

See CuaTreEL MortGacGe. 


MonicrpaL Corporation. 

1. A bill in equity will lie to enjoin a municipal corporation from taking land 
for a street, and levying a tax for betterments effected thereby, where the pro- 
ceedings are regular on their face, and are to be impeached by extrinsic evidence. 
— Miller v. Mayor, &c., of Mobile, 47 Ala. 163. 

2. There is no presumption of the validity of a city ordinance, but the party 
justifying under it must prove that it was regularly made. — Eldred v. Lehay, 31 
Wis. 546. 

See ConstituTIONAL Law, State, 3, 5; Insunction. 


Murver. — See INpiIcrMEnt, 2. 


NaTIONAL Bank. 


1. National banks organized under act of Congress are not bound by the usury 
laws of the states in which they are situated. — First National Bank of Colum- 
bus v. Garlinghouse, 22 Ohio St. 492. 

2. National banks situated in a state where one rate of interest is allowed by 
law generally, and a greater rate for banks of issue organized under the state 
laws, can, under the 30th section of the National Currency Act (13 Sts. at Large, 
108), charge only the lesser rate.— Shunk v. First National Bank of Galion, 
22 Ohio St. 508. 
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8. A by-law of a national bank, that the stock shall be transferable only on 
the books of the bank, that no stockholder indebted to the bank shall be allowed 
to transfer his stock without consent of the directors, and that the stock of any 
stockholder so indebted shall be held pledged for such debt, and may be sold 
for the satisfaction thereof, in default of payment, held, valid. — Lockwood v. 
Mechanics’ National Bank, 9 R. 1. 308. 


NEGLIGENCE. — See Action, 2; AGENT; Mavpractice; Master aND SER- 
VANT; 


INstrRuMENTS. —See BiLts AND NorTEs. 


Nonsvlt. 


In a trial by jury of an issue of fact in an equity cause, the court cannot order 
a nonsuit. — Birdsall v. Paterson, 51 N. Y. 43. 


Norice. 


Where a notice is served by mail, it is deemed to have been served on the day 
when it was posted. — Lyon County v. Washoe County, 8 Nev. 177. 
See Numsance. 


NvISANCE. 


To maintain an action against a land-owner for a nuisance on his land erected 
by a previous owner, it is necessary to show that he had notice of the nuisance, 
but not that he was requested to abate it.— Conhocton Stone Road v. Buffalo, 
New York, and Erie R.R. Co., 51 N. Y. 573. 


Oatu. —See Triat, 1. 


OFFICER. 


1. Where the question of the legality of an election arises incidentally in a 
suit in equity, the court will decide it; but such decree cannot settle the right 
to the office, or remove the actual incumbent. — Johnston v. Jones, 8 C. E. 
Green, 216. 

2. A register of deeds falsely certified, over his official signature, that he had 
examined a title and found it unincumbered. It was no part of his official duty 
to make examinations or certificates of title. Held, that he was indictable for 
misconduct in office. (Tapiey, J., dissenting.) — State v. Leach, 60 Me. 58. 


3. Without an office de jure, there cannot be an officer de facto. — State v. 
Lake, 8 Nev. 276. 


See Surery. 


Orpinance. — See MunicipaL CorPORATION, 2. 
Paro. — See Evipence, 2, 5. 


PARTNERSHIP. 

Agreement that defendant was to furnish a horse for use in the corn-shelling 
business, and a boy to attend the machine, and that plaintiff was to go about with 
the machine and do the work; and that earnings and expenses were to be shared 
between them. Held, a partnership. — Gilbank v. Stephenson, 31 Wis. 592. 


PassENGER. — See DamaGEs, 1. 
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Prenat Action. 
An action by an assignee to recover the value of goods transferred by the 
bankrupt in fraud of the Bankrupt Act, is penal in its character, and a state 
court has no jurisdiction of it. — Brigham v. Claflin, 31 Wis. 607. 


Puysician. — See 


Pieapinc.—See ABATEMENT; AMENDMENT; Deceit, 3; MIssOINDER; Quo 
Warranto, 2; Usury, 1; Watver. 


PLepcr. — See Corporation, 2. 
Poor Destor. — See Bankruptcy, 2. 


PRACTICE. 

The Act of Congress of 1872 (17 Sts. at Large, 197), providing that the 
pleading and practice in the United States courts shall conform as near as may 
be to that of the courts of the states in which they are held, held, not to au- 
thorize the commencement of an action at law in the Circuit Court holden in 
New York, by summons issued in the name of the plaintiff's attorney, according 
to the practice of the courts of the state of New York. — Martin v. Criscuola, 
10 Blatchf. 211. 

See Nonsuit; Truat, 1, 2. 


Presumption. —See Municrpat Corporation, 2; TRIAL, 1. 
PrincrPaL AND AGENT. —See AGENT. 
Principat anv Surety. — See Surety. 
Promissory Norse. — See anp Nores. 


ProxmmaTE AND REMOTE CavsE. 

Defendant mounted a pile of stones in the street to make a public speech; a 
crowd of hearers gathered about him, some of whom also got upon the stones 
and broke them. In an action by the owner of the stones, held, that whether 
defendant’s act was the proximate cause of the injury was a question for the 
jury. — Fairbanks v. Kerr, 70 Penn. St. 86. 

See InsurANCE (Fire), 1. 


Pusuic Poricy.—See Corporation, 1. 


Qvo Warranto. 

1. A statute providing that a quo warranto information may be filed against a 
corporation when it exercises powers not conferred by law, held, not to include 
the case of a trespass in constructing a road over lands without lawful authority. 
— State v. Kill Buck Turnpike Co., 38 Ind. 71. 

2. The defendant may plead double to an information in the nature of a quo 
warranto. — State v. McDaniel, 22 Ohio St. 354. 


RaILroap. 


Carriers of passengers by street cars drawn by horses are held only to the 
same degree of care as to pedestrians as the owners of other vehicles, and not 
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to the degree of care required of those in charge of cars propelled by steam. — 
Unger v. Forty-second Street R.R. Co., 51 N. Y. 497. 


See Damaces, 1; Fixture; Incumprance; Lease; Master SER- 
VaNT. . 
— See Deep. 
Recorp. — See DowEr; EvipEnce, 2. 
RELEASE.— See Dower. 


REPEAL. 

The repeal of usury laws takes away the defence of usury in actions there- 
after brought on any contracts, whether then in being, or afterwards made. — 
Woodruff v. Scruggs, 27 Ark. 26. ; 

Rep.evin. — See Damages, 4. 
Request. — See NuISANCE. 
— See INDICTMENT, 1. 


Roe in SHELLEY’s CasE. 
The rule in Shelley’s ease is a rule of law, and not merely of construction. — 
Kleppner v. Laverty, 70 Penn. St. 70. 
Sate. — See Deceit, 1; VENDOR AND PURCHASER. 
SatisFacTion. — See ATTORNEY. 
Service. — See Notice. 
Sianper. — See Evipence, 1. 
Sotprer. — See Conrract, 1; Evipence, 2. 


Speciric PERFORMANCE. 

Defendant gave to T. a license to examine his land, and agreed, in case T, 
should elect to take the land before a fixed time, to convey to him or whomsoever 
he should direct. ‘T. made no examination or election, but assigned the contract 
to plaintiff. Held, that plaintiff could not exercise the right of election, nor 
maintain a bill for specific performance of the contract. — Mendenhall v. Klinck, 
51 N. Y. 246. 

Stature. 

A statute not preceded ky the formal enacting clause, prescribed in the con- 
stitution of the state, held, void. — Vinsant v. Knox, 27 Ark. 266. 

See Conriict oF FeperaL AND State AuTHority, 1; CONSTITUTIONAL 


Law, Stare, 2, 4, 5; Practice; Quo WarranTo, 1; Repeat; VOTER; 


StaTuTe oF Fraups. — See Fraups, STATUTE OF. 
Stature or Limitations. — See Limitations, STATUTE OF. 


Stock. 
A certificate of stock in a railroad corporation entitled the holder to ‘‘ pre- 
ferred dividends, out of the net earnings, after payment of mortgage interest of 
said company in full.” After the issue of the certificate, the corporation bor- 
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rowed money and issued bonds therefor bearing interest, and also hired con- 
necting railroads. Held, that the holder of the certificate was not entitled to 
receive a dividend before payment of interest or rent. — St. John v. Erie Rail- 
way Co,, 10 Blatchf. 271. 


See ConstiruTionaAL Law; Corporation, 2; Damaces, 3; Nationa 
Bank, 3 


Sunpay. — See Lorp’s Day. 


Surety. 


Sureties on an official bond are liable for defalcations of the officer, though 
he hold office only de facto and not de jure. — State v. Wells, 8 Nev. 105. 
See Executor AND ADMINISTRATOR, 1. 


SurrENpDER. — See Corporation, 3. 


Survivat or ACTIONS. 
1. The statutory liability of an officer of a corporation for its debts does 
not survive against his administrator. — Moies v. Sprague, 9 R. I. 541, 


2. A proceeding in rem in admiralty is not abated by the death of the claimant, 
— The James A. Wright, 10 Blatchf. 160. . 


SURVIVORSHIP. 


A promise to pay a sum annually to two persons ‘ during their natural lives,” 
binds the promisor to pay the annuity during the joint lives of the two and the 
life of the survivor. — Douglas v. Parsons, 22 Ohio St. 526. 


Tax. — See ConstiruTionaL Law, Strate, 2; Municipa, Corporation, 1. 


TELEGRAPH. 

Plaintiffs sent a telegram written on a blank, furnished by defendants, which 
had the following condition printed on it: “ It is agreed that the company shall 
not be liable for . . . non-delivery of any message beyond the amount received 
for sending the same.” The message was not delivered, and in an action 
brought by the plaintiffs to recover damages therefor, defendants admitted their 
liability to the extent of the amount paid for sending the message. Held, that 
the above condition was unreasonable, and that defendants were liable for all 
damages accruing to plaintiff. (AprpLeron, C. J., dissenting.) — True v. Inter 
national Telegraph Co., 60 Me. 9. 


TENANT In Tart. — See Estate Tat. 


TIME. 


A debtor’s property was attached on March 8, at 7 p.m., and his petition in 
bankruptcy was filed July 8, at 4.p.m. Held, that the maxim that in law there 
is no fraction of a day, did not apply, and that the attachment was dissolved by 
the clause in the Bankrupt Act dissolving attachments made within four months 
before the commencement of proceedings in bankruptcy. — Westbrook Manu 
facturing Co. v. Grant, 60 Me. 88. 

See InsuRANCE (Fire), 2. 


Tort. — See Esyecrment. 
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Trespass. — See Bankruptcy, 3; Esecrment; Ixsunction; Quo Wak- 
RANTO, 1. 


TRIAL. 


1. Where the record of a criminal case purports to set forth the oath of the 
jury, it must strictly pursue the statutory form. — J. Johnson v. The State, 47 
Ala. 9; A. Johnson v. The State, ib. 62; Stephens v. The State, ib. 696. But 
where it merely states that the jury were ‘‘ duly sworn according to law,” or 
‘“‘ sworn well and truly to try the issue joined,” the court will presume that the 
oath was in due form. — Lockett v. The State, ib. 42; McNeill v. The State, 
ib. 498. 

2. At a criminal trial, the court, at a recess, gave additional instructions to 
the jury, received their verdict, and discharged them, in the absence of the 
prisoner’s counsel. Held, error. — McNeill v. The State, 47 Ala. 498. 


Trover — See AMENDMENT, 2; DamaGeEs, 3. 
Trust. — See Corporation, 4; WILL, 2. 


Usage. 
A custom in a city, that the property in goods shall pass by delivery of the 


warehouse receipts for the goods, without indorsement, is bad in law. — Lehman 
v. Marshall, 47 Ala. 362. 


Usury. 

1. Where by statute the taking of usury does not avoid the contract, but only 
forfeits the entire interest, the defence of usury must be pleaded specially, and 
‘ proved strictly as averred. — Frank v. Morris, 57 Ill. 138. 

2. The maker of a note for a certain sum payable in United States currency, 
with legal interest, obtained an extension of time by promising to pay the note in 
gold coin, or in currency with the premium that gold should be worth at a certain 
date. Held, that this agreement was usurious. — Gates v. Hackethal, 57 lll. 534. 

3. A borrower who has not agreed to pay usurious interest cannot set up the 
defence of usury on the ground that a third person has agreed to pay the usury 
demanded by the lender for making the loan.— McArthur v. Schenck, 31 
Wis. 673. 

See InporserR; Nationat Bank, 1, 2; Repeat. 


VARIANCE. —See Decert, 3. 


VENDOR AND PURCHASER. 

A, and B. jointly bought land of C., who gave a bond to them, conditioned to 
convey on payment of the purchase-money. A. died, B. paid the purchase- 
money, and demanded a conveyance to himself, which C. refused to give. Held, 
no breach of the condition. — Field v. Martin, 46 Ga. 99. 

See Deceit, 1; Equity; IncumBranceE; Lien, 1. 


Venpor’s Lien.— See Liky, 1. 


VorTer. 


A statute, requiring inspectors of elections to indorse on the ballot cast by 
each voter a figure corresponding with the number placed opposite the name of 


824 SELECTED DIGEST OF STATE REPORTS. 


the voter on the poll list, conflicts with a constitutional provision that all elections 
shall be by ballot, because voting by ballot implies absolute secrecy. — Williams 
v. Siein, 38 Ind. 89. 


Walver. 

Action on a policy of fire insurance. Plea, that the action was not com- 
menced within twelve months after the loss, as stipulated by @ condition of the 
policy. Replication, that within the twelve months defendants ‘** waived the said 
condition.” Held, bad, for not setting out specifically the facts relied on asa 
waiver. — Oakman v. City Ins. Co., 9 R. I. 336. 


War. 
Action on a note dated Little Rock, Feb. 7, 1865. Plea, that when the 
note was executed plaintiff was a citizen of Minnesota, and defendants were 
citizens of Arkansas, aiding the rebellion, and public enemies of the United 


States. Held, good. (McCuure,C. J., dissenting.) — Rice v. Shook, 27 Ark, 
187. 


WarranTY. 
An express warranty cannot be created by will. — Scott v. Scott, 70 Penn, 
St. 244. 
See Deceit, 3; EsTopre.. 


Way. — See Ixsuncrion; Municipat Corporation, 1; Quo WarranrTo, 1. 
Wire. — See Huspanp anp WIFE. 


WiLL. 


1. Testator devised land to trustees for the use of A., B., and C., for their 
lives, and directed that upon the death of the last survivor of said three persons 
the trustees should dispose of the land and divide the proceeds equally among the 
surviving children of B. and C. Held, that the word * surviving” referred to 
the period of distribution, and not to the time of the testator’s death. — Slack v. 
Bird, 8 C. E. Green, 238. 

2. Testator gave to his wife ‘‘ the rents and profits of all my property during 
her life for her support and the support and education of my children, under the 
direction of my executors.” Held, that no trust was created for the children, 
either in the widow or executors. — Paisley’s Appeal, 70 Penn. St. 153. 

See Devise; Estate Tait; Executor aNp ADMINISTRATOR, 3; WaR- 
RANTY. 


Witness. 

Action brought by husband and wife against husband and wife for slanderous 
words spoken by the female defendant of the female plaintiff. Under a statute 
making parties competent witnesses, but excluding husband and wife from testify- 
ing for or against each other, held, that each of the married women was a com- 
petent witness on her own behalf. — Bennifield v. Hypres, 38 Ind. 498. 


Worps. 
“Action for Tort.” — See EsectMent. 
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“ Action for Trespass upon or Damage to Realty.” —See EsecTMENT. 
The Balance.” —See DEviseE. 
Ballot.” — See Vorer. 
‘* Imprisoned for Debt.” —See ConstituTionaL Law, Strate, 1. 
** Loss occasioned by or resulting from Explosion.” — See InsuRANCE (Fire), 1. 
“* On the express Understanding and Agreement.” — See Covenant, 1. 
Ore.” — See Larceny. 
** Preferred Dividends.” — See Stock. 
Surviving.” —See 1. 
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The Spirit of Laws. By M. De Seconpat, Baron De Monresquirv. 
Translated from the French, by Tuomas NuGent. A new edition, care- 
fully revised and compared with the best Paris edition. To which are 
prefixed a Memoir of the Life and Writings of the Author, and an Analy- 
sis of the Work, by M. D’AtemBert. 2 vols. 8vo. Cincinnati: Robert 
Clarke & Co. 1873. 

MonrTesquieu, after twenty years of meditation and study, in the year 
1748 published his greatest work, the Esprit des Loiz. In eighteen months it 
passed through twenty-two editions, and was translated into nearly every 
language of Europe. It was translated into English by Dr. Nugent, of Gray’s 
Inn. The excellence of the translation drew from Montesquieu a very graceful 
letter, of which this is an extract :— 


I cannot help returning you thanks; indeed, I had already thanked you for 
rendering my work into English ; but now I thank you once more for having done it 
so well. Your translation has no blemishes but those of the original, which are to be 
charged to my account; and J am much obliged to you for concealing them from the 
public eye. It would seem that you intended also to translate my style ; for there is 
exactly that resemblance, qualem decet esse sororum. 


The immediate and great success which this work obtained was, no doubt, 
partly owing to the wit and sparkle with which it abounds, and to the epigram- 
matic terseness with which much of it is written, and which prompted Madame 
du Deffaud to say that it was not U’esprit des loix, but de esprit sur les loiz, and 
which led Voltaire to read it ‘‘as much for amusement as for instruction.” 
No one was more capable than Voltaire of appreciating that ‘smart and 
stinging irony against the Inquisition, which charmed all the world except the 
Inquisitors.”” Pleasantry is, however, carried too far for a serious work, and 
is sometimes, too, indulged in at the expense of the reader. One bent on 
instruction, and awaiting argument may, perhaps not unwarrantably, feel 
annoyed upon turning the leaf to be met by a chapter like this: ‘* Chap. 
xv. Sure methods of preserving the three principles. I shall not be able to 
make myself rightly understood till the reader has perused the four following 
chapters.’’ Well may the commentator exclaim, as one does in a copy which 
we possess, ‘* Etoit-ce la peine de faire un nouveau chapitre pour ne rien dire?” 
This may have suggested to Horrebow that chapter of his natural history of 
Iceland, which Dr. Johnson could repeat entire: ‘* Chap. Lxii. Concerning 
snakes. There are no snakes to be met with throughout the whole island.” 
There is this difference, however, between the chapters, — while the one says 
absolutely nothing, the other completely exhausts the subject. Sterne, in 
the Life and Opinions of Tristram Shandy, has this chapter: ‘* Chap. xi. 
What a vast advantage is travelling ! only it heats one ; but there is a remedy 
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for that, which you may pick out of the next chapter.”” Southey, in the 
Doctor, has this: ‘‘ Chap. ccxliii. Who was Pompey? ‘ The dog will have 
his day,’ says Shakespeare. And the dog must have his chapter, say I. But 
I will defer writing that chapter till the dog days.’’ Whence the suggestion 
of these chapters came is obvious. One must have great merits where his 
worst faults draw disciples. 

But it is not always that Montesquieu, even in the short chapters, in which 
he abounds, says nothing. We will quote another. ‘‘ Chap. xiii. An idea 
of despotism. When the Louisiana savages want fruit, they cut down the 
tree and pick it. There is despotic government.’’ This has lost its freshness 
by having become a proverb ; but the idea it contains grows by being thought 
upon. One, by unfolding it throughout a volume, might gain the name of 
philosopher. 

All, even the detractors, have united in praise of the great and varied 
learning, profound thought, and lofty genius displayed throughout this work. 
Montesquieu himself was fully conscious of its merits, and, though urged and 
besought by his friends, Helvetius and Saurin, not to publish it, he put it forth 
with a preface, which shows that his confidence in it was unshaken. After 
asking the reader not to judge, by a few hours’ perusal, of the work of twenty 
years, but to search into the design of the author and approve or condemn the 
book entire, he says : — 


I have first of all considered mankind, and the result of my thoughts has been, 
that, amidst such an infinite diversity of laws and manners, they were not solely 
conducted by the caprice of fancy. I have laid down the first principles, and have 
found that the particular cases follow naturally from them; that the histories of all 
nations are only consequences of them, and that every particular law is connected 
with another law, or depends on some other of a more general extent. When I have 
been obliged to look back into antiquity, I have endeavored to assume the spirit of 
the ancients, lest I should consider those things as alike which are really different, 
and lest I should miss the difference of those which appear to be alike... .I 
write not to censure any thing established in any country whatsoever. Every nation | 
will here find the reasons on which its maxims are founded; and this will be found 
the natural inference, that to propose alterations belongs only to those who are so 
happy as to be born with a genius capable of penetrating into the entire constitution 
of a state. . . . If this work meets with success, I shall owe it chiefly to the grandeur 
and majesty of the subject. However, I do not think that I have been totally 
deficient in point of genius. When I have seen what so many great men, both in 
France, England, and Germany, have said before me, I have been lost in admiration ; 
but I have not lost my courage. I have said with Correggio, “ And I also am a 
painter.” ‘ 


The position which Montesquieu holds as a writer upon jurisprudence is 
easily assigned. Grotius had written his famous work, De Jure Belli et Pacis, 
which is a treatise upon ethics, for which it was not intended, and is not a 
treatise upon law, for which it was intended. In it he aims at the elucidation 
of a complete system of natural law. He endeavors to lay down rules of 
abstract justice for the guidance of men living without positive institutions in 
a state of nature. Pufendorf, following Grotius, endeavored to extend the 
ground previously occupied by him, so as to embrace the whole duty of man. 
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They together produced those abstract theories, which Voltaire justly said 
have never been serviceable in any treaty of peace, nor in any declaration of 
war, nor to secure the right of any person, and which Bentham was right in 
considering as things equally unphilosophical in the design and useless in the 
execution. 

There can be no such thing as an abstract universal law, any more than 
there can be an abstract universal grammar. As, without an articulate lan- 
guage existing in the concrete and conveying ideas, there can be no such thing 
as grammar ; so, without a particular body of people living, not in a state of 
nature, whatever that may be (for neither Grotius, Pufendorf, nor their com- 
mentator, Barbeyrac, has explained its.meaning), but living in a society, and 
having human appetites, passions, emotions, and feelings, the growth of 
education and custom, and of outward circumstances, can there be such a 
thing as law? Such treatises are unsuccessful attempts to show what law 
ought to be, — unsuccessful, because in the process they divest it of every 
attribute which makes it law. 

Montesquieu shows what law is, and how it is. He shows it as it exists, 
diversified by circumstances both moral and physical. ‘1 write not to cen- 
sure any thing established in any country whatsoever ; every nation will here 
find the reasons on which its maxims are founded.’’ Such a work is philo- 
sophical in the design and useful in the execution. It is to this writer, and to 
those who have followed in his footsteps, that we owe all that we have useful 
in the philosophy of jurisprudence. 

But Montesquieu has a peculiar and a remarkable claim upon the American 
people. It is more than probable that it is to him, with others, that we owe 
the framework of our government. 

It has been remarked that that portion of The Spirit of Laws which pleased 
most in France, was that which eulogized the English government. This is not 
singular. The glory of France had passed; nothing remained but poverty, dis- 
grace, and trouble, and disaster both abroad and at home. Her fleets were being 
destroyed, her armies vanquished, and her colonies wrested from her. Taxes, 
the seed of all national trouble, were everywhere. There were the land taxes, 
capitation taxes, tithes, twentieths, taxes upon every article of ornament, use, 


or consumption, and forced labor upon the roads. The taxes were let and sub-_ 


let, and sub-let again, so as to draw from the contributable the uttermost 
farthing. ‘The farmer paid seigniorial taxes of a strange description. He was 
obliged to grind his corn at his lord’s mill, to bake his bread at his oven, and 
to press his grapes at his wine-press. There was a droit de colombier, 
which restrained him from molesting his lord’s pigeons while they pulled 
up the new planted seed; a droit de chasse, which exposed the growing 
crop to be trampled under foot by the horses and dogs of the huntsman; 
and a droit de paturage, a power of turning cattle upon the ripened grain. 
There was a droit de pulverage, a tax levied upon the herd for the dust 
they raised in passing through the fief. There were places for levying 
custom duties in every province, in every city, and in every town. Upon 
the river Loire, between St. Rambert and Nantes, goods paid custom duties 
twenty-eight times over. One would think that such a thorough system 
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of protection might cause some inequality of prices in different places of 
the kingdom. At Artois, salt sold for four livres a quintal; at Amiens, it sold 
for sixty-two livres a quintal. Still, with this perfected revenue system, the 
people were not happy. The prisons were full of those who could not pay 
their taxes. In one year, fifty thousand persons were arrested for begging. 
Lettres de cachet and the Bastille placed personal liberty at the mercy of the 
ministers. An Italian was arrested by mistake the day of his arrival in Paris, 
and remained thirty years in prison without being examined, because the 
instant the door closed upon him he was forgotten. There was no writ of 
hubeas corpus, and when the mistake was discovered, his family were dead, he 
knew not a soul in the world, and he begged as a favor to be left where he 
was till he died. Thirteen superior and three hundred inferior courts, quarrel- 
ling with the clergy and prosecuting Protestants, had no time to make jail 
delivery. The people, ‘‘ who were nothing, who ought to be every thing, and 
who wished to be something,’’ had commenced to be uneasy. The French 
people began to think that their government was not the glorious thing it had 
been thought to be in the middle of the reign of Louis the Grand. Some took 
to reading the republic of Plato. Montesquieu, on the contrary, was travel- 
ling throughout Europe, observing the manners, the customs, the modes of 
thought, the wants, and the institutions of the various nations, and studying 
the histories of all peoples and of all times. He has given us the result in 
this book. He thought the English government, with its system of checks 
and balances, with its partition of power between the executive and the two 
representative houses, each one of the three being a check upon and a balance 
to the other, and with its division of the sovereign power between the execu- 
tive, the legislative, and the judiciary departments, in such a manner as to 
render each reasonably independent of the other,— he thought that this govern- 
ment, with its Bill of Rights as a constitution, and the Habeas Corpus Act as 
a guarantee of personal liberty, was the best government the world had ever 
seen. This conclusion found favor with practical persons. But it did not 
please those who thought there was sense in Plato’s republic, — a republic in 
which men are clay and Plato a potter. It is fortunate for mankind that the 
clay of which they are made is not plastic beneath the fashioner’s hand. 
Helvetius, to whom Montesquieu submitted his manuscript, and who advised 
him not to publish it, thought nothing was to be learned about government 
from observation, and wished to play the potter in an ideal government. He 
wrote to Montesquieu that ‘‘ a writer, anxious to serve mankind, ought rather 
to lay down just maxims for an improved order of things yet to arise, than to 
give force or consequence to those which are dangerous, at the moment when 
prejudice is striving to preserve and perpetuate human ignorance and subjec- 
tion. To employ philosophy in giving them consequence, is to give human 
genius a retrograde motion, and to perpetuate those abuses which interest and 
bad faith are but too apt to uphold. The idea of perfectibility amuses our 
contemporaries, offends hypocrites and men in power ; but it instructs our ris- 
ing generation, and is a light to posterity. If our offspring shall possess 
common sense, I doubt whether they will accommodate themselves to our 
principles of government, or adopt in their constitutions, which, without 
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doubt, will be better than ours, your complicated balances and intermediary 
powers. . . . Your combinations of balanced powers only tend to separate 
and complicate individual interests rather than to unite them. ... I have 
never understood the subtile distinctions, so incessantly repeated, respecting 
the various forms of government. I know but two descriptions, — the good 
and the bad. The good, which is yet to be found; the bad, the great secret of 
which is to draw, by a variety of means, the money of the governed into the 
pockets of the governors. That which the ancient governments acquired by 
war, our moderns obtain more certainly by financiering ; it is only the differ- 
ence in the means which makes any variety. I believe, notwithstanding, in the 
possibility of a good government, where the liberty and property of the people 
being respected, one may see the general good necessarily resulting, without 
your balances or particular interests. Such would be a simple machine, the 
springs of which, being easily regulated, would render unnecessary the com- 
plicated appendages of wheels and balances, so difficult to be kept in order by 
those unskilful people who usually meddle with the affairs of government. ... 
I dare to predict that we approach such an epoch.’’ That epoch was the 
French Revolution ; that government, without balances or particular interests, 
was the Reign of Terror. The admirers of Plato’s republic had at last given 
it a practical trial. 

The original draft of the plan of government which is found in the con- 
stitution of Massachusetts was the work of John Adams. The constitutions 
of other states were moulded after this. From these the constitution of the 
United States was formed. All these constitutions embody Montesquieu’s 
system of checks and balances, and they are more nearly allied to the 
English constitution than it would be prudent at all times to acknowledge. 
Except that the president has more power than the king, some have thought 
that the caucus system was the chief difference. But these constitutions 
were not formed without a struggle. Plato, Hobbes, Filmer, Milton, Locke, 
Algernon Sidney, and Rousseau, as well as Montesquieu, were more or less 
in fashion. John Adams was a believer in Montesquieu, some others were 
not. Montesquieu ran the gauntlet of criticism. Adams’s opinion of the 
value of his work is shown in a letter to James Madison, written many years 
after, in which he says, — 


I am not an implicit believer in the inspiration of infallibility of Montesquieu. 
On the contrary, it must be acknowledged that some of the philosophers have de- 
tected many errors in his writings. But all their heads, consolidated into one mighty 
head, would not equal the depth of his genius or the extent of his views. . . . When 
a writer on government despises, sneers, or argues against mixed governments, or @ 
balance in government, he instantly proves himself an ideologian. To reason against 
a balance, because a perfect one cannot be composed or eternally preserved, is just as 
good sense as to reason against all morality, because no man has been perfectly virtu- 
ous. ... Montesquieu . . . might have taught them more sense. 


This review is not the place to speak at length of Montesquieu as a politi- 
cal economist; but a notice of The Spirit of Laws would be imperfect without 
some mention of the subject. It may be briefly said that he may dispute with 
Quesnay the title of instructor of Adam Smith. He had seen the workings of 
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protection, and was a free-trader. His opinions upon the subject of taxation, 
though perhaps not strictly correct in all particulars, are in the main sound, 
and somewhat in advance of those popular in this country at the present day. 
They may be summed up as follows : Taxes are always an evil. They in- 
jure liberty and property in several modes. According to the mode of their 
operation, they affect different classes of citizens in a different manner. But 
labor is the source of all property, and ultimately the laboring man must bear 
the great burden of taxation. Landed property does not differ from other 
property, and may be considered as the machinery of an art or trade. ‘‘ The 
public revenues are a portion that each subject gives of his property, in order 
to secure or enjoy the remainder. To fix these revenues in a proper manner, 
regard should be had both to the necessities of the state and to those of the 
subject. The real wants of the people ought never to give way to the imagi- 
nary wants of the state. Imaginary wants are those which flow from the pas- | 
sions and the weakness of the governors, from the vain conceit of some 
extraordinary project, from the inordinate desire of glory, and from a certain 
impotence of mind incapable of withstanding the impulse of fancy. Often 
have ministers of a reckless disposition imagined that the wants of their own 
mean and ignoble souls were those of the state.’’ 


Commentaries on American Law. By James Kent. Twelfth edition. Edited 

by O. W. Hormes, Jr. Boston: Little, Brown, & Co. 1873. 

Mr. Howmes says, in his preface : — 

I have devoted more than three years to the attempt to bring this work down 
through the quarter of a century which has elapsed since the author’s death. While 
it has been in progress I have tried to keep the various subjects before my mind, so 
far as to see the bearing upon them of any new decision in this country or in England. 
Almost allmy more important notes have been partially or wholly rewritten — many 
of them more than once — in the light of cases which have appeared since their first 
preparation; and every case cited has been carefully examined in the original report. 
In order to avoid encumbering the text with frequent interruptions and an unman- 
ageable body of notes, the additions to each of the author’s subdivisions have gener- 
ally been compressed into one subordinate essay. Great care has been taken to 
insert nothing which does not contribute to the main current of the discussion, to 
condense as far as possible what has been inserted, and to make each of the more 
important notes a whole in itself when that could be done without repetition. 


When a law-book has passed through a few editions, and has been anno- 
tated by several different editors, the notes are apt to become confused and 
cumbrous. The student is perplexed by their want of unity. Instead of being 
illustrations of the text, they have by that time degenerated into bulky groups 
of names of cases. A case has from time to time been added, not because it 
illustrates, controls, modifies, or expands the principle expressed in the text, 
but because, having a relation more or less remote to the subject-matter of the 
treatise, it must be placed somewhere, and it is as convenient to give it the 
place it occupies as any other. This random sprinkling of new cases into 
the notes of a new edition is a work which can be done by a pepper-box as 
well as by an editor. This is not what has been done in the work before us. 
While all of Chancellor Kent’s notes have been retained, the notes which have 
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been added to former editions since his death have been entirely swept away, 
with the exception of one by Mr. Justice Kent, the son of the Chancellor, and 
some by Judge Comstock. These notes are enclosed in brackets, and marked 
with the initial of the author. The notes of the present editor are printed in 
double columns. By this arrangement a little care will now enable congress- 
men to avoid quoting criticisms made in the notes upon cases decided since 
Kent’s death as ‘‘ the opinion of the learned Chancellor.’’ 

We have read every one of the present editor’s notes to the four volumes. 
Beginning as a critic, we continued to read as a student. We believe the work 
to be admirably done. It is a successful attempt to bring forward the many 
subjects embraced in the work to the present position of the law. This has 
been done by carefully written subordinate essays upou the leading points of 
each subject. The notes upon international law (for many new and interest- 
ing questions of international law grew out of the late civil war) will well re- 
pay a perusal. The notes upon the jurisdiction of the United States courts 
(which embrace the subject of appeals from state courts, and of the removal 
of suits from state to United States courts) give a mass of important infor- 
mation, not collected elsewhere. Various questions of constitutional law are 
ably treated in a set of notes, each of which is placed in proper connection 
with the text. The notes to the second and third volumes, upon the various 
subjects of mercantile and maritime law, may perhaps be regarded as models 
of what notes may be. We doubt if they can be read without a slight feeling 
of regret that so much learning and labor should have expended itself in the 
subordinate position of an annotator. 

The editor tells us he has taken great pains to condense, as far as possible, 
what he has written. We are afraid he has condensed it to a fault. If that 
be a fault, it is the most virtuous one a law writer can commit. 


Reports of Cases relating to Letters Patent for Inventions, determined in the Su- 
preme and Circuit Courts of the United States. By Wit~t1am HuBBELL 
Fisuer. Volumel. Cincinnati: Robert Clarke & Co. 1873. 

TueEseE reports, including, as they will, all patent cases not contained in 
Robb’s Patent Cases and Fisher’s Patent Cases, will be welcome to the profes- 
sion. The decisions expounding the patent laws of the United States, in 
many instances rendered by the judges of the Supreme Court on their circuits, 
and often revised by that court on appeal, are as nearly harmonious as is 
possible in a numerous series of cases on a given subject, arising in almost 
every state of the Union; and it is peculiarly gratifying that the whole of this 
consistent branch of the law is to be contained in a few compact and well 
arranged volumes. 

The present volume contains some important cases upon the construction 
of the patent laws, and in it there are numerous cases relating to some of the 
most celebrated inventions of our day. 

Among those relating peculiarly to the construction of the statutes, we note 
the following : — 

In Blanchard v. Sprague, in this circuit, Judge Story held that the exten- 
sion of the Blanchard patent for the machine for cutting irregular forms was 
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of no effect, because the act of Congress granting it described the patent as 
being for a machine, and dated January 12, whereas the patent was in terms 
for an engine, and was dated January 20. 

In Kneass v. Schuylkill Bank, Judge Washington held that under section 
20 of the Judiciary Act of 1789, costs might be awarded against the plaintiff 
in a patent suit when he recovered less than five hundred dollars as damages. 

Burr v. Gregory is to the effect that the circuit courts of the United States 
do not have jurisdiction to enforce specific performance of contracts for the 
conveyance of patent rights. 

In Wilson v. Turner, and several other cases, the validity of an assignment 
of an extension before it is granted is established. 

In Sparkman vy. Kelsey, it is held that no suit can be maintained for an 
infringement which the plaintiff designedly induces defendant to commit. 

Allen vy. Blunt establishes the jurisdiction of the circuit courts in suits 
upon patents between citizens of the same state. 

In Wilbur v. Beecher, and several other cases, Judge Nelson holds that in 
actions at law the plaintiff may recover as damages the profits which the de- 
fendant has made by infringing. 

The famous case of Gayler vy. Wilder is reported in these pages, in which 
the Supreme Court, impelled by the logic of Daniel Webster, advanced the 
theory that an invention of modern date might become like one of the ‘ lost 
arts ’’ in the eye of the law, which the profession have not yet ceased to 
puzzle over. 

The Woodworth planer is the subject of nineteen cases here reported, and 
the Parker water-wheel is the burden of several more, in one of which it was 
stated that two hundred suits upon the same patent were then pending in the 
same court. 

The same elegant typography which graces Fisher’s Patent Cases is found 
in this volume, but the blush which mantled the pages of the former work, in 
departing from the accustomed black and white of law books, is wanting in 
this one. The general excellence of the typography is marred by very few 
errors, though the compositor does attribute to Judge Nelson (p. 258) the 
assertion that it is the ‘‘ providence’? of juries to settle questions of fact 
(which some lawyers doubt), and the specification of the Woodworth patent 
is out of place under the title of Hogg v. Emerson, pp. 629-632. 

The work of the author is well done. The statements of the cases ex- 
hibit the work of a careful hand where they depart from the originals, and 
the head notes and index are very full and clear. 

The book is illustrated with well executed engravings of the inventions in 
litigation, and they will, as the author says, render the decisions upon them at 
once intelligible and capable of being cited upon analogous mechanical ques- 
tions. The only omission which we note is that of the names of counsel in 
Parker vy. Stiles, p. 319. We regret that the case of Parker v. Ferguson is not 
reported more at length. The points made by counsel might aid in reconciling 
the case with others. Judge Nelson apparently held that a patent might be 
defeated by evidence of the existence of a prior machine without proof of its 
having been used, and this is a question of importance. 
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We reluctantly add that the faculty, which the author evinces elsewhere, of 
stating much in a few words, might have been profitably exercised in reducing 
the statement of the case and the arguments of counsel in the case of the 
Washington, Alexandria, and Georgetown Steam Packet Co. vy. Sickles, in which 
twenty-two pages are given to them, and five pages are given to the opinion of 
the court, which contains a statement of the case, and disposes of one of the 
two exceptions argued upon ground not taken by counsel; and perhaps a 
similar criticism will lie to the report of the succeeding case of Hogg v. Emer- 
son; but these are faults copied from Howard’s Reports. 


A Digest of the Decisions of the Federal Courts, from the Organization of the 
Government to the Present Time. By Freperick C. Bricutty, Esq., of 
the Philadelphia Bar, Author of The United States Digest, A Digest of the 
Laws of Pennsylvania, A Treatise on Equity, &e. Vol. II. Second Edition, 
Philadelphia: Kay & Brother, 17 and 19 South Sixth Street, Law Book- 
sellers, Publishers, and Importers. 1873. 


Tue merits of Mr. Brightly’s Digests are so well known to the profession, 
that this new volume hardly calls for extended comment. It is constructed on 
the same system as the author’s previous works, and is in no respect inferior to 
them. 

We cannot, however, agree with Mr. Brightly in thinking his system the 
true one. He says, in his preface: — 


There are two methods of making a Digest of Decisions ; one is a succinct state- 
ment of the facts of a case, with the judgment of the court upon those facts ; the 
other, to give the principle of law decided in the case in the fewest possible words 
consistent with clearness of expression. The author has chosen the latter plan, and 
he believes it to be the one most acceptable to the practitioner. It is obvious that no 
Digest will entirely supersede the necessity of referring to the original sources of au- 
thority ; but what is wanted by the practising lawyer is a Digest which will enable 
him to see at a glance the principle of law that has been decided, without the trouble, 
in a hurried examination of authorities in his office, of studying out for himself that 
principle, by an application of the judgment to the facts of the decided case. This 
has been attempted in the present work. 


We have preferred to let Mr. Brightly state the arguments in support of 
his method himself. We are content to take from him also what seems a con- 
clusive answer, when, in deprecating the criticism of such as may think he has 
occasionally stated the principle decided in a case erroneously, he says, ‘* No 
two lawyers invariably draw the same conclusion from a decided case.’? The 
practising lawyer, in his hurried examination of authorities, gets from our 
author’s work only his opinion as to the principle decided in a given case, and, 
if he is fortunate enough to possess two digests, he may find such contradictory 
statements as will make him wish that the facts had been stated, and he had 
been left to draw his own inferences. In the majority of cases, courts merely 
apply well-settled principles to new complications of fact, and the whole value 
of such cases is lost if the facts are not stated. ‘* Money paid under a mistake 
of fact can be recovered’? would undoubtedly be a correct statement of the 
principle decided in a hundred cases; but if that statement was the only 
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digest of them all, the lawyer would have no means of determining which cor- 
responded most nearly with the one he was considering. To state our objec- 
tion succinctly, it is that the system gives us the opinion of the reporter, 
instead of the opinion of the court; and that fifty cases, differing widely in 
their facts, but each requiring the application of the same principle, would be 
stated as identical. Nor do we consider it an argument in its favor that it 
enables a lawyer to prepare his cases without exercising his judgment in the 
selection of his authorities. 

The vices of the method we object to are less conspicuous in Mr. Brightly’s 
_ book than in many, but his occasional failures only confirm us in our oppo- 
sition to it, for they show how impossible it is even for a careful writer to 
employ it with success. For example, the practising lawyer, for whom the 
book is intended, will hardly gain much satisfaction from such statements of 
principle as, ‘‘ Under what circumstances a court of equity, whilst refusing a 
decree for specific performance, will retain the bill for compensation,’ or, ‘ In 
what cases compensation for improvements will be allowed to an innocent 
purchaser, who made the same supposing himself to be the absolute owner.’’ 

These are not illustrations of the book, for it is remarkably free from such 
blemishes, but are cited as results of the method, and we have discussed it 
thus at length, not because Mr. Brightly’s work invites criticism particularly, 
’ but because the system he advocates is very extensively adopted by the report- 
ers of decisions, and we regret that it should receive the sanction of a man 
whose experience gives so much weight to his opinion. 


A Digested Treatise and Compendium of Law Applicable to Titles to Real Estate 


in the State of New York. By James W. Grerarp, Jr. Second Edition. 
New York: Baker, Voorhis, & Co. 1873. 


BEFORE an examination of this ponderous work of Mr. Gerard’s, it had 
been our firm conviction, founded both upon theory and practice, that con- 
veyancing, as it existed in this state, was a profession not only of great diffi- 
culty but of little certainty, necessitating much anxiety and labor on the part 
of the conveyancer, and attended with unavoidable risk to the purchaser of 
real estate. 

We had also, as we thought, with some show of right, always credited the 
legislature of this state with an unusual amount of ingenuity in so successfully 
saddling real estate transactions with legal obstructions, and the real estate 
itself with liens and other similar incumbrances, as materially to harass and 
befog the unwary purchaser; and we had always believed that the Supreme 
Court had done but little to make ‘“‘ that light which was all dark ’’ before. 
Our ideas upon these subjects have now undergone a complete change ; we 
humbly confess our faults, and the evidence of our sin is before us. 

Why anybody ever ventures to invest his money in land in New York, and 
what proportion the cost of examining the title bears to the purchase-money 
in that state, both interesting questions appertaining to the subject of con- 
veyancing, are, however, left unanswered in the otherwise exhaustive work 
now before us. 

As we believe many of our readers to be as ignorant as we ourselves were 
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once of the elements which go to make up a good title to land in New York, 
we will extract for their benefit from this work a brief account of the legis- 
lative liens upon real estate in our sister state, and the duties of a convey- 
ancer in looking up a title. We hope the perusal thereof will have the desired 
effect of encouraging in their labors the conveyancers of this state, who may at 
times have felt that there were heavy ‘‘ clouds that lowered above the houses 
of their clients.’? Let them read, and be thankful that their labors are not as 
other men’s are. 

The conveyancer in New York, after searching in the Registry of Deeds 
for deeds, mortgages, tax sales, and other instruments for forty years back 
keeping in his mind the fact that married women could, even prior to the 
year 1848, give deeds in their own name of their separate property, and 
having a general regard for powers, trusts, leases, and such stumbling-blocks, 
and for wills in the surrogate’s office, must beware of such incumbrances as 
these: first, Mortgages to United States Loan Commissioners, recorded in the 
register’s office ; second, Notices of lis pendens and foreclosure by advertise- 
ment, insolvent assignments, appointments of trustees of absent debtors, 
general assignments, mutual insurance notes, judgments, ‘‘ only for ten years 
against third parties,’’ with, however, an opportunity to creditors to extend the 
lien created by the same; sheriffs’ and marshals’ certificates, mechanics’ liens, 
forfeited recognizances, unsafe building notices in the city of New York, liens 
in favor of the department of health, and jury fines, all recorded in the county 
clerk’s office; third, United States courts’ judgments recorded in the clerk’s 
offices of the circuit and district courts and in the county clerk’s office; fourth, 
Orders for receivers under proceedings supplementary to execution, recorded 
in the office of the clerk of the county where the judgment roll is filed, or 
where the real estate is situated; fifth, Bonds of collectors and receivers of 
taxes, recorded either in the offices of the county clerk, comptroller, or county 
treasurer; sixth, Taxes and assessments and water-rates in the various offices 
of the different departments; seventh, Taxes to the United States. 

Surely the labors of Hercules were but trifles compared to an examination 
of the title to a block of houses on Broadway, unless the cleansing of the 
Augean stables was a real estate transaction, and he included the legislative 
incumbrances upon the title in his general clearing. 

As far as the mechanical part of this work is concerned, there seems to be 
nothing to be desired. The print is clear, the paper and binding excellent, the 
index ample, and great care has evidently been taken with the supervision and 
correctness of the text. For many reasons, however, we think it is too big a 
book. With law books an increase in bulk invariably increases the price, 
decreases the ease with which they can be used, and increases the difficulty of 
finding in them what you want. It is almost impossible to do satisfactorily 
what the author has attempted in this book. Short treatises, which shall be 
worth reading, upon the complicated and abstruse subjects of the laws of real 
property, cannot well be united with a full digest of the statutes and the cases 
explanatory of their provisions. Mr. Gerard would have done better, and 
have made a more valuable book, if he had attempted only the latter of these 
objects. He is not always happy in his introductory essays and expositions of 
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the common law; and the difference of style, even in succeeding sections of 
the body of the work, is too marked to be altogether pleasant, the author’s 
style being what is known in architectural parlance as the “ florid,” and the 
quotations from the statutes bearing as usual an unmistakable stamp of 
their origin. : 

We shall not quote further from this book, as it treats chiefly of subjects of 
local interest; but we wonder whether the attorney-general or the author is 
responsible for the statement of law and fact on page 65. 

‘“«« Traitors.’ Mere traitors, so called, do not, ipso facto, lose their citizen- 
ship. 11 Op. Att’y-Genl. 317.” 

On the whole, we think that this must be an exceedingly useful and valu- 
able book for conveyancers in New York, and of some value to that branch of 
the profession everywhere. 


The Pandects ; a Treatise on the Roman Law, and upon its Connection with 
Modern Legislation. By J. E. Goupsmit, LL.D., Professor of Juris- 
prudence in the University of Leyden. Translated from the Dutch. By 
R. De Tracy Goutp, M.A., Counsellor at Law. Longmans, Green, & 
Co. London. 1873. 


Tuis little book is so full of matter that it is difficult to give an account 
of it. It does not appear to contain a superfluous sentence. It is a treatise, 
or, perhaps more properly, a perfectly arranged collection of notes, upon the 
Institutes, Pandects, Code, and Novels of Justinian. It commences with a 
short historical account of the various editions of the Corpus Juris, and men- 
tions the various schools of commentators, from the Glossarists, who worked 
in the dark with the patience and effect of blind beetles, to the historic school 
of to-day, whose labors have been crowned with such great success. The 
difficulties to be overcome, and the means to be employed to vanquish them, 
are the same, whether the subject to be criticised be the text of the Corpus 
Juris or the Greek of the Gospels. The critics of the law, however, not hav- 
ing been looked upon as persons seeking by their labors to undermine the 
foundations of the science about which they employ themselves, have either 
been let alone or encouraged in their work, and their success has been little 
less than marvellous. Some instances are curious. There is a text, — Fac- 
turus legum vetustarum interpretationem necessario PRIUS ab urbis initiis repe- 
tendum ; but we should read P. R. 1US; Populi Romani jus. In one text a 
little eo makes trouble; it turns out to be what is known as a siglum, an 
abbreviation, e. 0.; that is, extra ordinem. CUMIL has been taken to mean 
cum alii; if read cum milites, you have the text as Ulpian wrote it. Some- 
times letters or syllables are transposed; for example, partes hodie should 
be rhapsodie. 

All writings that have passed through the dark ages have been corrupted 
ina similar manner. The ingenuity of the monks in blundering has never 
been equalled, except by the ingenuity of those who have followed after them 
in correcting their blunders. 

Terence is said to be one of the best preserved of the classic authors. Of 
him there are twenty thousand lectiones variantes. It is perhaps because these 
are all comic that he is considered so well preserved, or little damaged. 
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In the body of the book the author treats of rights and their divisions. 
1st. Rights as to things. 2d. Right of obligations. 3d. Family rights. 
4th. Hereditary rights. He also treats of Persons, the subjects of rights; 
and of Things, the objects of rights; then of the creation and extinction of 
rights, of their exercise, and of the means of enforcing them. 

In simplicity of style and in directness of purpose, and also in his manner 
of explaining difficulties, Prof. Goudsmit reminds one somewhat of that great 
metaphysician, James Mill. He takes a single word or sentence and unfolds 
its meaning, as a father might teach his little child. His manner is in no way 
didactic. It is so direct and simple that his matter appears almost trivial, 
until the reader perceives a real difficulty has been solved, and this, too, with- 
out his suspecting that it has been attempted. To accomplish this requires a 
logical mind and a complete mastery of one’s subject, together with much 
practice in the art of exposition. 

But the reader need not flatter himself that this book alone will give him 
much knowledge of the Roman law. He must by other means penetrate 
deep enough into that subject to meet with difficulties. When he has arrived 
there, Prof. Goudsmit gives him a key, and he must be a very clumsy person 
if he cannot use it to his advantage. 


Reports of Cases arqued and determined in the Circuit Court of the United States 
for the Second Circuit. By Samurt Biatcurorp, Judge of the District 
Court of the United States for the Southern District of New York. Vol. X. 
New York: Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1873. 


Tr has now become an established rule that the profession have the re- 
ports of cases determined in the Second Circuit within a year of their argument. 
This, as we have before remarked in noticing this series of reports, is very 
creditable to Judge Blatchford, who not only holds one of the most important 
and trying judicial positions in the United States, but, in addition to his never- 
ceasing duties in the District and Circuit Courts, finds time to do well and 
seasonably the reporting for his circuit. We commend his example to many 
who devote their whole time to the latter employment. The volume before us 
contains the adjudications in the Circuit Court for the Second Circuit from 
March, 1872, to March, 1873, comprising opinions by Nelson, Woodruff, 
Blatchford, Benedict, and Shipman, JJ., with an appendix, containing the 
proceedings of the Bar of the United States Courts for the Second Circuit, on 
the retirement of Mr. Justice Nelson from the Supreme Court of the United 
States. There are a large number of patent cases here reported, many ad- 
miralty decisions, chiefly on collisions, some bankruptcy causes, and others, 
from which we notice Gazaway B. Lamar y. Charles A. Dana, p. 34, which 
was an action for one hundred thousand dollars damages for an arrest of the 
plaintiff, made by the defendant during the Rebellion by authority of the 
President, and a subsequent imprisonment of the plaintiff for three months. 
The cause was removed from the state to the United States court, under the 
Act of March 3, 1863, by the defendant, and the plaintiff moved to remand the 
cause on the ground that, by virtue of the Act of Congress of March 2, 1867, 
legalizing all acts done by authority of the President respecting the arrest of 
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any person participating in the Rebellion, or aiding or abetting therein, and 
forbidding all courts from taking jurisdiction of suits therefor, the court had 
no jurisdiction to hear it. This motion Judge Woodruff denied, deciding that 
he could hear and determine any questions in the cause that any court could, 
and that if the latter act was unconstitutional, he could decide that question 
when properly raised. He declined, however, to declare that act invalid on 
such a motion. 

John J. Freedman v. Francis Sigel, p. 327, in which Judge Shipman held 
that, under the decision of the Supreme Court in The Collector vy. Day, 11 

‘Wall. 113, the United States could not impose a tax on the salary of a judge 
of the Superior Court of the city of New York, by taxing such salary as his 
income, although his salary was by law fixed by the Board of Supervisors of 
the county of New York, and was payable out of the city treasury. 

Gaston De Brimont v. James F’. Penniman & al., p. 436. Here the plaintiff, 
a citizen of France, had there married the daughter of defendants, who were 
United States citizens. His wife died, leaving a child of the marriage. A 
French statute required a father-in-law to make an allowance to a needy son- 
in-law, so long as a child of the marriage lived. Plaintiff obtained a judgment 
against defendants in a French court, they there appearing and answering, for 
a certain sum of money, to be paid monthly in advance, one-third for him and 
two-thirds for the child. Plaintiff here brought an action of debt on that 
judgment, to recover an amount not paid for more than two years. Held, that 
the action could not be maintained. This is a novel and interesting case. 

Lucy D. Fisk, as Executriz of James Fisk, Jr. v. The Union Pacific Rail- 
road Company, The Credit Mobilier of America & al., p. 518, has attracted 
much public attention. The point here decided, however, is merely that an 
injunction should issue to prevent the defendant corporation from taking any 
steps to put itself out of existence during the pendency of the litigation. 

In The Erie Railway Co. & al. v. John B. Heath & al., p. 214, we find 
how much was allowed by the court to a master for receiving, registering, and 
delivering 6027 certificates of stock. 

We have to complain in this volume of a charge of Judge Shipman to a 
jury on page 16, for printing which we can see no excuse, and of a want of 
conciseness in the index, which, in addition, is typographically obscure. 


Reports of Cases argued and determined in the Supreme Court of Rhode Island. 
Volume IX. Joun F. Toney, Reporter. Providence: Hammond, An- 
gell, & Co., Printers. 1873. 

Tue reporter of the Rhode Island decisions has not a very arduous task, 
and it is not often that we are called upon to notice a book from his hand. 
The present very handsome volume embraces the decisions in cases argued 
from March, 1868, to October, 1870. We should be glad if the reporters in 
other states, who issue ten volumes to one of this series, would follow Mr. 
Tobey’s example, and report their cases with as much brevity and conciseness 
as he does. Where the materials for the reporter are so much more ample, 
there is the less excuse for the common devices of prolix head-notes, long 
reports of arguments by counsel, and unnecessary spacing. 
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One of the longest cases in the volume is Lockwood vy. Mechani s’ National 
Bank. This and four other cases, brought by the same plaintiff against other 
banks, were actions on the case to recover damages against the defendants for 
refusing to permit transfers to be made on their books to the plaintiff of cer- 
tain shares of their capital stock, which had been assigned to him. The 
defendants justified their refusal under their by-laws, which prohibited the 
sale or transfer by any stockholder of his stock while he was indebted to the 
bank, and in three cases permitted the stock to be sold at auction for the pay- 
ment of such debts. The question whether the banks had power to make 
such by-laws was elaborately argued, and the court in a careful opinion sus- 
tained the power. 

In Gardner v. Hope Insurance Co., the question how far the legislature, by 
altering a corporation’s charter, can take away vested rights, was raised. The 
plaintiff bought shares in the capital stock of an insurance company whose 
charter exempted the stockholders from any liability for its losses beyond the 
amount of their shares, the charter being subject to amendment or repeal. 
An act subsequently passed authorized the stockholders in such companies, in 
case their capital was impaired, to assess upon the stockholders such sum as 
should be necessary to restore it to its original amount. The plaintiff claimed 
that this act was unconstitutional as impairing the obligation of the contract 
made between the corporation and the plaintiff by the purchase of the shares, 
but the court decided in favor of the act. Such cases are interesting in view 
of the indications that the decision in Dartmouth College v. Woodward can no 
longer be considered as a final determination of the questions which were 
raised in that case. 

We have not space enough to mention the other important decisions in the 
volume, and must dismiss it with a less extended notice than its merits deserve. 
Mr. Tobey is a careful and accurate reporter, and the Rhode Island Reports, 
in his hands, will rank among the best in the country. 


Digest of Fire Insurance Decisions in the Courts of Great Britain and North 
America. By H. A. Lirrteton and J. 8. BLatcuitey. With the Additional 
Notes to the Second’ Edition.. By Srerpuen G. Ciarke. Third Edition, 
revised and enlarged. By Ciement Bares, of .the Cincinnati Bar. 
New York: Baker, Voorhis, & Co., Publishers, 66 Nassau Street. 1873. 

Tuts valuable book is well known to the profession, and has been regarded 
with favor since its first publication, now somewhat more than ten years ago. 

The present editor has added three hundred and sixty-two cases, and brings 

the work down to June of the present year. 

The majority of the new cases are taken from the reports of the western 
states, the insurance companies in which seem to make it a regular rule to 
contest every claim for a loss, if we may judge from the space in most of their 
reports which is occupied by insurance cases. The multitude of conditions 
printed in the policies gives ample opportunity for contest, but the general 
adoption of the rule by insurers is calculated to deprive the insured of that 
indemnity which it is the object of insurance to give. Juries, and courts too, 
taking the general view that the object of insurance is protection against loss 
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by fire, and not merely the enriching of the underwriter, seem little inclined 
to encourage the companies in their efforts to enforce the letter of their bond, 
and possibly the expense attending a losing fight may gradually drive the 
insurers out of court, and make insurance cases as rare as the result of the 
present editor’s researches seems to indicate that they are in Great Britain; 
for, notwithstanding the title of the book, we have noticed among his additions 
only a single English case, and that, apparently, an appeal from Australia. 
Mr. Bates appears to have done his work well, and his Digests are made 
with care. We have no doubt that the present edition will meet the same 


reception as its predecessors, for books of this sort are extremely useful to 
the practising lawyer. 


Reports of Cases heard and decided in the House of Lords on Appeals and Writs 
of Error during the Sessions 1831, 1832, and 1833. By C. Crark and W. 
FInnELLy, Esqrs., Barristers at Law. Edited, with Notes and References 
to American Law and subsequent English Decisions, by J. C. Perks. 
Vol. I. Boston: Little, Brown, & Co. 1873. 


In reprinting the twelve volumes of Clark and Finnelly’s Reports, the pub- 
lishers have done the profession in this country a valuable service. Of the 
reports themselves we can say nothing that is not already matter of familiar 
knowledge. The judges who pronounced the decisions they contain, and the 
counsel on whose arguments those decisions were founded, were among the 
most distinguished lawyers that England has known, and it is therefore most 
desirable that the record of their labors, which is found in these volumes, 
should be placed within the reach of every student. Than Eldon, Lyndhurst, 
Tenterden, Sugden, Bethell, and Scarlett, he can have no better instructors. 

The American editor, Mr. Perkins, has made the reports more valuable 
to the American bar by the notes and references to subsequent English and to 
American decisions which he has added. His long experience and well-earned 
reputation as an editor afford sufficient guarantees that the work is well done. 
The seven volumes already published contain the decisions from 1831 to 1840 
inclusive, and are unusually handsome law books. Indeed, in a reprint, 
the manner in which the mechanical work is done affords almost the only 


subject for the critic, and this, in the present case, leaves little to be 
desired. 


Cases argued and determined in the Circuit and District Courts of the United 
States for the Seventh Judicial Circuit. By Jostan H. Bissexx, of the 
Chicago Bar, Official Reporter. Vol. I. 1851-1867. Chicago: Callaghan 
& Co. 1873. 

Mr. Bisse 1 tells us in his preface that this volume is the work of the early 
and late hours of a practising lawyer, and ‘‘is the first of a series which is 
designed to include the leading decisions of the United States Circuit and 
District Courts for the Seventh Judicial Cireuit since the time of McLean’s 
reports, and to form with them a continuous and harmonious series.”’ He also 
says, ‘‘ A number of cases here reported have been carried to the Supreme 
Court, as will appear by the notes added thereto; but the opinions below are 
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published here, either as containing a fuller discussion of the principles in- 
volved, or because the case was decided in the upper court on some point of 
practice or question not considered below.’? As appears by its title, the 
reporter had to deal in this volume with the difficult task of exhuming and re- 
vivifying old opinions, — opinions delivered from 1851 to 1867. He has wisely 
made this volume a useful one by annotating the cases, referring to other 
reports and later decisions, and giving a brief statement of the history and 
progress of the respective questions passed upon by the courts. But although 
he states in his preface his reasons for undertaking this task, and his hopes for 
its success, he nowhere gives a reason for publishing as decisions various charges 
to juries which encumber his pages. To require a long-suffering and over. 
worked profession to search for authorities through such reports as they get 
from some quarters would seem crue] enough; but what shall we say of the 
reporter — himself a lawyer—who devotes his ‘‘early and late hours” to 
publishing sixteen charges to juries as a part of ninety-one decisions? And we 
are the more surprised, because the rest of the volume shows care and skill, and 
is a very creditable and useful work. We notice, among the reported cases, 

The Flora, p. 29, decided in 1853, which is said to be the first case declar- 
ing the doctrine that the admiralty jurisdiction of the district courts upon the 
western lakes and rivers did not depend upon the act of February 20, 1845. 
In a note to this case the reporter has made a valuable collection of cases on 
the admiralty jurisdiction. 

Davidson v. Smith, p. 346, decided in 1860, before the present United States 
bankrupt law was passed, was an action on a judgment rendered in the Circuit 
Court of the United States for Illinois against the defendant, a citizen of Wis- 
consin, in favor of the plaintiffs, citizens of Illinois. That judgment was 
rendered in a suit on a judgment of the Supreme Court of New York. The 
defendant here pleaded in har that the original judgment in New York was on 
his promissory note, made and payable in New York; that, subsequent to the 
two judgments, he was discharged under the insolvent laws of that state. To 
this plea the plaintiffs demurred. Held, that the plaintiffs were bound by the 
discharge, and could not maintain their action. 

There are several important decisions on patents, which we have not space 
to notice. 


Reports of Cases argued and determined in the Supreme Court of the State of 
Wisconsin, with Tables of the Cases and Principal Matters. O. M. Conover, 
Official Reporter. Vol. XXXI., containing cases decided at the January 
and June Terms, 1872, and the January Term, 1873. Chicago: Callaghan 
& Co., Law Publishers. 1873. 

AFTER noticing in our last issue the two preceding volumes of Wisconsin 
Reports, we hardly expected to receive another so soon. To be able to re- 
port decisions of cases which were argued within the current year puts a 
reporter in an enviable and conspicuous minority among his brethren, and, 
provided his work be also thoroughly done, should obtain for him the lasting 
gratitude of the profession. It also speaks well for the industry and con- 
scientiousness of the three judges who compose the Supreme Court of Wis- 
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consin, that their reporter does not lack materials. We are sorry that Mr. 
Conover does not resist the temptation to print so many of the briefs of 
counsel. We are aware that it is well sometimes to show the path by which 
the court arrived at its conclusion, but, at the same time, we can well spare the 
brief of the counsel in whose favor the cause is decided, especially when on 
examination we find the same citations iu the opinion of the court. Our 
reporter is at fault also in handicapping his cases with long, confusing head- 
notes, too long for the lawyer who is in search of the point decided, and 
entirely superfluous to him who seeks the reasoning of the court. A brief, con- 
densed statement of the facts, with the conclusion of the court thereupon, is, 
in our judgment, the better method. We regret we have not space to cite 
some of the interesting cases here reported. 


A Treatise on the American Law of Easements and Servitudes. By Emory 
Wasupurn, LL.D., Bussey Professor of Law in Harvard University, 
author of a Treatise on the American Law of Real Property. Third 
Edition. Boston: Little, Brown, & Co. 1873. 

Tue first edition of Professor Washburn’s book on Easements and Servi- 
tudes was published in 1863, to meet a demand for a book on a subject upon 
which there was then, we believe, no American treatise. 

This edition was followed by the second, in 1867, which contained about 
one hundred pages more reading matter than the first; and the wants of the 
profession have now made the publication of a third edition desirable, which, 
though contained in thirty pages more of text, by the use of larger pages and 
more compact type, adds about as much reading matter to that contained in 
the second edition as the second did to the first ; and while in the preface to 
the first the author congratulates himself upon the examination of somewhat 
over one thousand cases, he tells us, in his preface to this edition, that there 
have been decided since his second edition was issued some six hundred cases, 
to which reference is made in the work before us. No one who is familiar with 
Professor Washburn’s treatises can entertain a doubt that, in either case, all 
the authorities which were accessible to the researches of unwearied diligence 
were carefully considered. This work, like all his other books, is filled with 
honest, earnest work. One never suspects the use of scissors, or smells the 
odor of paste, and knows that a Digest, if used, has been used as an index 
merely, and not as a trustworthy source of information. This is worth men- 
tion, because it is not the modern way of making law-books, which are too 
often written by waiting barristers who should still be law students engaged in 
digesting or with the commonplace-book. Half-educated apprentices in the 
law, as well as in trades, are among the results of our systems of hasty edu- 
cation. 

To make a good law-book, we take it, a good lawyer must spend an abun- 
dance of time and research upon the particular subject which he investigates 
and then attempts to treat; and we presume the very best law-books have 
been lost to the profession because the author has been overtaken, like Dr. 
Casaubon, by the great enemy before his matter has been arranged in a man- 
ner satisfactory to himself. Again, there are two classes of law-books, — the 
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one, the general treatise, like Blackstone and Kent, Story and Greenleaf, in 
which the student may follow the science of jurisprudence, or study the 
general doctrines of a great subdivision thereof; the other, the treatise intended 
for the student who is so far advanced as to come to minute details, or the 
lawyer who is investigating a particular subject, or preparing for the trial of 
a particular case. Such are Greenleaf’s Cruise, Sugden on Vendors, and Black- 
burn on Sales; and of this class are very few American text-books, and it ig 
to this class the book of Professor Washburn belongs. It scarcely pretends or 
professes to give any general theories upon which the doctrines governing 
easements are based, and the author contents himself with stating merely re- 
sults of the decided cases, which he has previously discussed more or less in 
detail, and where the courts are in entire discord in pointing out the differing 
views entertained by different tribunals. This examination in detail of the 
cases is most fair, full, and conscientious, though at times the conflict of 
authority is very distressing. As to the author’s style, it is by no means all 
that could be wished; and we regret that the dedication to the Hon. Horace 
Binney, which abounds in awkward and involved sentences, should not have 
been rewritten. In its method of construction, however, the book is just what 
the profession desires. Lawyers care nothing for theories, except as based 
upon decided cases; and the result of a class of decisions being given, each 
lawyer will know what the law is so far as it has been decided, or, if he has a 
- ease in hand, will draw his own deduction. We think this system, too, pecu- 
liarly applicable to the law of easements and servitudes. They are the growth 
of civilization, the legitimate results of the crowding of mankind upon the 
surface of the earth. When men are living in societies, each has to sacrifice a 
portion of his absolute liberty for the common advantage, and it is a mere 
matter of policy what crimes shall be punished, and what restrictions placed 
upon the individual. So in the enjoyment of lands and waters by a crowded 
population, it is a mere matter of policy how far the absolute use of each 
piece of natural property must be curtailed, and its enjoyment burdened for 
the benefit of its surroundings; and what a man may or may not do upon his 
own land might be very different at Rome or in ultima Thule, in the vicinity 
of London or in the wilds of the Rocky Mountains. A tannery, although it 
pollutes a tributary of the Penobscot, may be regarded as a blessing to the 
sparsely settled neighborhood, while a similar pollution of a tributary of the 
Hudson, or of the Charles, may breed a pestilence, and ‘‘ crowded cities wail 
its stroke.”’ 

And it is this principle which has rendered the multiplication of cases upon 
easements one gauge of our rapidly increasing wealth and population. 

Indeed, as Professor Washburn has said, many important easements are 
subjects of novel impression in this country as well as in England. For 
example, the right of a man to dig a well in his own land, by which a well or 
spring upon his neighbor’s land is dried up by cutting off the waters supplying 
the same by percolation, was first decided in Massachusetts only so lately as 
1836, in Greenleaf v. Francis, 18 Pick. 117. This same result, seven years later, 
was reached in England in Acton v. Blundell, 12 Mee. & W. 336, we believe, 
without reference to the Massachusetts case. And it appears, from a remark 
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of Lord Wensleydale in Chasemore v. Richards, 7 H. L. Cas. 349, that in that 
case, in 1859, for the first time the House of Lords decided upon rights in 
underground water. 

This was the celebrated case of the draining of the percolating water con- 
stituting the sources of the river Wandle, by digging a well to supply the poor 
of atown. It seems rather ludicrous to an American reader to think of a 
river being tapped in that way; but the matter has given rise to an interesting 
discussion, in which. several ex-chancellors and many judges have taken part, 
and of which Dr. Smee has written a lively account in his book called My 
Garden. But when this is stated, that a man may cut off percolating water, 
and so leave dry his neighbor’s well, this is nearly all that is yet reached by the 
courts on'this head, and most courts timidly add, ‘‘ provided it be not done 
maliciously,’? which sounds very like Mr. Justice Shallow. Indeed, the cases 
in 1836 and 1845 quoted above state this proviso; but it is hoped that the 
bolder doctrines of Chatfield v. Wilson, 28 Vt. 49, s. c. 31 Vt. 358, will pre- 
vail henceforth. 

In that case the defendant, an amiable citizen, who found his neighbor had 
sunk a barrel in his own land, but near a swamp of the defendant, and from 
which he imagined the supply of water percolated to the plaintiff’s barrel, dug 
a trench in his land, which he filled with clay, effectually cutting off the supply. 
It was held he had aright so to do if he pleased, and no inquiry into his 
motives was allowed. The Supreme Court of Massachusetts has said in one 
case, ‘ qui utitur jure suo neminem ledat;’’ and we hope the practice of trying 
immaterial issues by inquiring into the motives of persons exercising con- 
fessedly legal rights will be exploded. 

Upon reading this very interesting chapter, which is in a measure new, we 
have been struck with some surprise that no case has arisen with regard to 
rights in subterraneous deposits of petroleum, and upon this subject the 
author says nothing. We should have supposed the courts of the great State of 
Pennsylvania would have had occasion to investigate and decide questions of 
this character. It is obvious that the analogies governing rights in under- 
ground waters will be resorted to to settle conflicting claims in petroleum wells; 
and it is obvious that if the flowing of the fifty-barrel petroleum well may be 
cut off by an ingenious geologist, who knows how the land lies, the most im- 
portant rights are to be acquired or lost. This, of course, upon the theory 
that petroleum percolates. If, however, it flows in streams under the earth, 
which are well defined, then analogies drawn from rights in natural surface 
watercourses may govern. If it exists in underground ponds or reservoirs, 
who can say what are the rights of adjoining proprietors, or whether he shall 
win the prize in the race of diligence who has the longer pump and the more 
powerful steam-engine? The right of draining and turning surface water from 
land is also a matter of very interesting discussion in a chapter of this book; 
and although the authorities are in great confusion as to whether the owner 
of the lower tenement may arrest the natural flow of the water on to his land 
by erecting barriers, the one class of cases holding that nature must be undis- 
turbed, as in the case of surface watercourses with well-defined banks and 
beds, the other, that men must be allowed to build houses and improve their 
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fields, and the injuries incident to such uses are as to neighbors damna absque 
injuria, we think the necessities of the community will finally tell in favor of 
the latter doctrine. 

Discussions of the doctrines of easements by implications, of rights of sup- 
port and rebuilding or repairing, of water-drip, of the rights which several have 
to mutual easements in the enjoyments of lands laid out on one and the same 
plan contemplating the common enjoyment of certain privileges, give great 
additional interest and value to this work; and, as a matter of interest, we 
have felt, in reading Professor Washburn’s book, the sort of excitement one 
feels in reading a succession of curious anecdotes, such as is developed some- 
times by the perusal of a column of the law reports in the London Times. 
Indeed, easements are the theme of the novelist. The cases develop personal 
relations, personal difficulties and quarrels and lawsuits, for the fun of the 
thing, — begun frequently in temper, and continued, without regard to the 
expense, from obstinacy, —like Sir Leicester Dedlock’s claim of a right to 
walk through Mr. Boythorn’s garden, the exercise whereof was always re- 
sisted by the use of the garden-engine. The profession should buy this book. 
There is no department of litigation upon which men spend so much money, 
in proportion to the value at stake, as in the vindication and resistance of 
claims of easements and servitudes. We remember when Mr. Pickwick was 
introduced to Sergeant Snubbin, that gentleman was found ‘‘ deeply engaged 
in the investigation of a lawsuit arising from the act of an individual who 
lived a couple of centuries ago in stopping up a way which led from a place 
no one ever came from, to a place which no one ever wished to go to.”’ 

And with the laity, gossips sitting by the fire get talking of their rights and 
the encroachments of their neighbors, and egg each other on to bring their 
cases before the fifteen, like the barratrous Bartoline Saddletree in the Heart 
of Midlothian, who mentioned a case then pending in Edinburgh of tillicidian 
(supposed to be the stillicidium or water-drip of the civil law), arising from the 
act of a Highland lass, employed by the owner of the dominant tenement, ‘ who 
flashed something, the deil kens what, out of the window on to Luckie 
McPhails,’’ and, said Bartoline, ‘* Luckie McPhails would have settled it, upon 
the lass apologizing and saying she did it out of respect of two Highlandmen, 
who were talking Gaelic in the street below; but I came just in time, and said, 
‘ Haud ye there, it’s a pity it should not go before the fifteen.’ ’’ In this we see 
the town of Edinburgh in the rosy light of antiquity, when all the drainage 
was surface drainage, and the ery of gardeloo (gardez l’eau) warned the 
belated passer of the easement every abuttor had in the highways and wynds 
of Auld Reekie. It may not be improper to conclude this notice by quoting 
Mr. Evarts’s witty remark: ‘* When one sees these laughing brooks he would 
scarcely think it was actionable to divert a watercourse.”’ 


The Law of Insurance, as applied to Fire, Life, Accident, Guarantee, and other 
Non-maritime Risks. By Joun WILpER May. Little, Brown, & Co., Bos- 
ton. 1873. 

Ir has long been known to the bar of which Mr. May is a member that he 
has been engaged in the preparation of a work upon the subject of insurance. 
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The time which has been spent by him in this labor, exceeding twice the 
number of years which Horace recommends the author to keep his work in 
hand, has led his professional brethren to expect results of no little value from 
the diligent use of such leisure as he has enjoyed from the employments of 
a busy life spent in active practice at the bar, and in the engagements of me 
office of prosecuting officer of the county of Suffolk. 

A work of nearly eight hundred pages, the product of this his avocation, 
followed apparently with loving care and patient research, has now paid the 
debt which every lawyer is said to owe to his profession. The subject of in- 
surance is no new one ; indeed, it is one of the oldest branches of the law of 
contracts. But while the author has been placing the extremam manum to his 
work, the law of some kinds of insurances has been finally settled, and new 
kinds of insurance have sprung into existence. Our writer proposes to him- 
self the task of ‘‘ treating (so far as it may be done within an ordinary vol- 
ume) the law of insurance, as applicable to non-maritime subject-matters, to 
meet the requirements of those engaged in the various branches of the busi- 
ness, the student, and the practising lawyer,’’ and arranging the same with 
method and completeness. He has attempted, as he tells us, a studious brev- 
ity in the ggatement of the earlier questions which may be deemed settled, and 
greater fulness in treating those which are regarded as new, or as undergoing 
the processes of elaboration, such, for example, as liability for loss by explo- 
sions, how far suicide is a defence in an action upon a life policy, and the 
law of accident insurance. 

The work is divided into twenty-six chapters, and these divisions adapted 
with such regard to legal perspective as to display the scope and theory of the 
whole book. The nature, form, consideration, and subject-matter of the con- 
tract occupy each one of the first four chapters. The next five treat of agents, 
warranties, representations, and concealment. Seven chapters are given to 
special provisions of the contract. Then follow chapters on assignment, the 
risk, adjustment, notice and proof of loss, limitation of suits, waiver. Chap- 
ters 23 to 25 are given to accident insurance, guarantee and kindred insur- 
ances, and mutual insurance; and the last chapter treats of remedies, evidence, 
pleading, and bankruptcy. 

Insurance is defined by Mr. May as ‘‘ a contract whereby one, for a consider- 
ation, undertakes to compensate another if he shall suffer loss.’’ This is said 
to be the substance of the definition of Roccus, but for compactness and sim- 
plicity the English much excels the Latin definition given by that author. 
The contract is called aleatory, personal, and conditional. We may say that 
this definition does not seem to us to cover what is usually called life insur- 
ance. Life insurance is not a personal contract, in the sense of being an 
agreement to pay the person whose life is insured ; the stipulated sum is paid 
to representatives, or to a person designated, other than the “‘ assured.”’ It is 
not aleatory in the sense of being a wager, because the stipulated sum must 
certainly be paid, provided the consideration, to wit, the premiums, are paid. 
It is not a contract of indemnity, for no one can be indemnified for the loss 
of his own life; and the early French authors, in giving a reason why such a 
contract is against public policy, say the life of a freeman is above all price. 
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*¢ All a man hath will he give for his life.”’ It is well enough understood what 
we mean by life insurance; but this contract differs from all other aleatory con- 
tracts of indemnity for loss usually called assurances. The usual contract in 
a life policy is that the assured shall pay a certain sum per annum, called a 
premium, during life. These sums, put at interest, will amount, reckoned by 
life tables, at the time of the death of the assured, to a certain amount, which 
the insurance company agrees to pay to the representatives of the assured (or 
to the assured himself, upon the so-called endowment policy). Now this is 
merely an inversion of a common annuity. When one purchases an annuity, he 
pays a round sum, for which the recipient, or annuity office, agrees to pay him 
a certain sum per annum. This sum is also determined by the same life 
tables. It would be just as logically accurate to call an annuity contract a life 
insurance policy, or to call it, as it is, the converse of the former, — a death 
insurance policy. 

An accident policy may well be classed with those contracts included in the 
definition, but we do not think it covers the life insurance policy, so called. 

However, it is now too late to dispute about terms, and, instead of being 
treated with annuities, contracts of this kind will continue to be considered as 
governed by the rules of insurance on shops and houses. , 

One test of the value of a law-book is by reference to it for information 
upon the subjects which have lately been called to the attention of a lawyer in 
his practice. Applying this rule to this book upon the following subjects, 
we find, on pages 491, 492, a full statement of the law governing the removal 
of goods to preserve them from burning, including losses by theft and injuries; 
and in the note are collected, we believe, all the late authorities. We think 
the law laid down in the text has governed the settlement of losses occurring 
in Boston and Chicago at the time of the great fires in those cities, and that 
it is one which will commend itself to the sense of underwriters as well as the 
insured. 

The subject of suicide, or death by one’s own hand, we find treated in a 
most elaborate and satisfactory manner in Chapter XIII., from page 342 to 
385. This is a subject of interest to almost every practitioner, and one in which 
the authorities have been conflicting. The last and most important case 
of Terry v. The Insurance Company, now reported 15 Wallace, but referred 
to by Mr. May as contained in the 1st Dillon, and in the Albany Law Jour- 
nal, May 17, 1873, is very fully discussed, the opinion of Mr. Justice Hunt 
being largely quoted. We notice, however, that no mention is made in this 
chapter of the fact that Mr. Justice Hunt overrules in a dictum a decision of 
the Supreme Court of Pennsylvania, — Hartman v. Keystone Ins. Co., 21 Pa. 
466, — in which it was said that if the policy contained no suicide clause, so 
called, yet voluntary suicide would prevent a recovery upon the policy. We 
had supposed there was an implied covenant that the insured should not bring 
to pass the event which entitles him to recover. This has been the under- 
standing of the English judges; and although there is no covenant in a marine 
policy that the ship-owner shall not cast away his ship, yet he cannot recover 
for its loss if he do so. 

- The Supreme Court of the United States is made to assert that a man 
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may bargain with an insurance company to pay him any amount if he will 
take his own life. 

We have found the chapter on the powers and duties of agents to contain 
a full collection of the cases upon the subjects of which it treats, which we 
had before made a subject of investigation, and the tendency of the law to 
treat agents of foreign companies as possessing general authority to bind their 
principals, as indicated by the case of the Insurance Co. v. Wilkinson, 13 
Wall., pointed out. The conflicting authorities upon the right of an agent, by 
accepting payment of premiums, or agreeing to pay the same himself, to bind 


. his company, are exhibited in an exhaustive note, page 136. 


Upon page 536 we find a statement of the doctrine of contribution in cases 
of double insurances and identity of risk stated; and we find, what we had 
not learnt in a somewhat careful investigation heretofore, that the case of 
Howard Ins. Co. v. Scribner, 5 Hill (N. Y.), 298, had been repudiated in New 
York by a decision in December, 1872. 

The rule of the earlier case was this, that if there were insurance of $1000 
on fixtures, of $3000 on stock, and $5000 on both stock and fixtures, that here 
is no double insurance, and recovery might be had on the first to its full 
amount without reference to the other insurance. 

Within a year, in spite of Blake v. The Exchange Mutual Ins. Co., 12 
Gray, 265, a rule called, we believe, ‘‘ the Albany rule ’’ has prevailed on State 
Street. It was this, that if A. had a policy on stock for $1000, on stock and 
fixtures for $1000, and the stock alone was destroyed by fire, each policy must 
contribute equally. If the Albany rule rested upon the case of Howard Ins. 
Co. v. Scribner, it must now be abandoned, even in New York. The correct 
rule is, that so much of the latter policy must be regarded as on stock as the © 
value of stock bears to the value of stock and fixtures ; suppose stock and 
fixtures to be equal, then the $1000 policy is on stock destroyed, and one- 
half the second policy say $500, being applicable to stock, in these proportions, 
must the policies contribute to the loss. We do not find the case of Herckenrat 
v. Am. Mut. Ins. Co., 2 Barb. Ch. 63, under the law of subrogation or rein- 
surance. In this case it was decided that the insured could not receive, in 
equity, the benefit of reinsurance in a solvent company. 

The chapter upon limitations of actions upon policies as to time, place, 
and provisions for settlement by arbitration is very full. The difference of 
opinion which prevailed in earlier times upon the question as to limiting the 
time of bringing suit by a provision in the policy has been settled now in favor 
of allowing such provisions full effect, whereas provisions as to bringing actions 
in the state in which the company is situated, and settling them only by arbi- 
tration, have been disregarded. We think the former question might well 
have been decided otherwise, as a matter of policy, and many persons would 
have been saved from loss, from mere inadvertence or mistake in not com- 
mencing suit, and many companies have escaped the costs of litigation, which 
had to be begun before the proper inquiry was made. We have taken these sub- 
jects at random; we find the treatment of all, except one above referred to, 
full, clear, and exhaustive. The author’s style is lucid and vigorous, and the 
addition made to the store of American text-books is a valuable one. The 
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paper and type are good. We notice preferentes used for proferentes, a mistake 
of the proof-reader, whether author or printer. 


The Principles and Practice of Medical Jurisprudence. By ALFrep SWAINE 
TayLor, M.D., F.R.S., Fellow of the Royal College of Physicians, 
Lecturer on Medical Jurisprudence in Grey’s Hospital. Second Edition. 
Vols. I. and II. Philadelphia: Henry C. Lea. 1873. 


A Manual of Medical Jurisprudence. By ALFRED Swartne Taytor, M.D., 
F.R.S., Fellow of the Royal College of Physicians, and Professor of 
Medical Jurisprudence and Chemistry in Grey’s Hospital. Seventh Amer- 
ican edition. Revised from the Author’s latest Notes, and edited, with addi- 
tional Notes and References, by Joun J. Reese, M.D., Professor of Medical 
Jurisprudence and Toxicology in the University of Pennsylvania, Fellow of 
the College of Physicians of Philadelphia, Honorary Member of the New 
York Medico-Legal Society. With Illustrations on Wood. Philadelphia: 
Henry C. Lea. 1873. 

TuesE two works, the latter in effect a compendium of the former, 
although it had reached seven editions in England before the larger work was 
published, are simultaneously issued by Henry C. Lea, of Philadelphia. The 
latter is an American edition, printed in Philadelphia; the former, although 
bearing the imprint of the same publisher, is evidently the English publication. 

This is a medical, not strictly a legal treatise. The practising lawyer 
needs a work on ‘‘ medical jurisprudence ”’ just as he needs a chemical dic- 
tionary or a work on engineering, because he must know something of every 
thing; but we take it that what our author calls a ‘‘ medical jurist ’’ is really a 
physician who, knowing that some time or other he may be called as a witness 
in some legal investigation, has especially prepared himself in those branches 
of medical science which are likely to be of assistance in that investigation, 
and is in no sense a lawyer. In other words, he means by a medical jurist a 
medical witness, called as an expert. But it seems to us that the word ‘+ jurist” 
is so obviously misapplied that it were better to stop at the established com- 
pound medical jurisprudence.”’ 

This work is purely medical in the subjects it treats of, although they are 
those which the law is frequently applied to, and it is therefore professedly a 
text-book for doctors, and we shall not attempt to criticise its contents. It 
has been for some time a standard authority on the subjects of which it treats, 
and has been now enlarged and revised, with additions, from recent investiga- 
tions. 


Reports of Cases heard and determined by the Lord Chancellor and the Court of 
Appeal in Chancery. By J. P. De Grx, F. Fisuer, and H. CapMan 
Jones, Barristers at Law. Edited, with Notes and References to American 
Law and subsequent English Decisions, by J. C. Perkins. Vol. I. 1859, 
1860. Boston: Little, Brown, & Co. 1873. 
Same, Vol. II. 1860, 1861. Same, Vol. III. 1860, 1861. 


It would, of course, be superfluous for us to review at any length the Eng- 
lish reports of De Gex, Fisher, and Jones, with which the profession are 
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already so familiar. Neither do we think we can say any thing concerning 
the republication of this series that will not apply equally to each of the Chan- 
cery Reports, republished in this country by Messrs. Little, Brown, & Co., 
under the editorship of Mr. Perkins. To the reports of Clark and Finnelly 
we have lately referred. The typography and presswork are carefully and con- 
scientiously done, and the series, being well and uniformly bound, presents an 
attractive appearance. The ‘ notes and references to American law and sub- 
sequent English decisions,’’ which, as far as we are able to judge, and a pri- 
ori from Mr. Perkins’s reputation, are accurate and trustworthy, render this _ 
more desirable to the American lawyer than the English publication. 
Bench and Bar. Chicago. 

Chicago Legal News. Chicago. 

Legal Gazette. * Philadelphia. 

Legal Opinion. Harrisburg, Pa. 

The New York Medical Journal. New York, N. Y. 

Pacific Law Reporter. San Francisco. 

The Pittsburgh Legal Journal. Pittsburgh, Pa. 


Reports of Cases argued and determined in the Superior Court at Indianapolis. 
Indianapolis. 


The Albany Law Journal. Albany, N. Y. 

The American Law Record. Cincinnati. 

The American Law Register. Philadelphia. 

The American Law Times and Reports. New York. 

The Canada Law Journal. Toronto. 

The Cincinnati Superior Court Reporter. Cincinnati, Ohio. 
The Internal Revenue Record and Customs Journal. New York. 
The Law Magazine and Review. London. 

The Law Times. London. 

The Legal Chronicle. Pottsville, Pa. 

The Legal Intelligencer. Philadelphia. 

The Lower Canada Jurist. Montreal. 

The National Bankruptcy Register. New York. 

The St. Louis Journal of Law. St. Louis. 

The United States Jurist. Washington, D. C. 

The Western Jurist. Des Moines, Iowa. 
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Supreme, Circuit, and District Courts of the United States. 8vo, sheep, $5.00. 
Weed, Parsons, & Co., Albany. 

Nash’s Pleading and Practice, under the Codes of Ohio, New York, Kansas, and 
Nebraska. With appropriate Forms. By Simeon Nash. Fourth edition. 
2 vols. 8vo, sheep, $15.00. R. Clarke & Co., Cincinnati. 

Nevada Reports. Vol. 8. (Helm.) 8vo, sheep, $8.00. San Francisco. 

New Jersey Reports. (Pennington.) New edition. 2 vols. 8vo, sheep, $15.00. Diossy 
& Co., New York. 

New York Reports. Howard’s Practice. Vol. 45. 8vo, sheep, $4.50. William Gould 
& Son, Albany. 

New York Superior Court Reports. Vols. 6 and 7. (Lansing.) 8vo, sheep, $3.00 per 
volume. Banks & Brothers, New York. 

New York Superior Court Reports. Vol. 34. (Jones and Spencer.) 8vo, sheep, $7.00. 
Diossy & Co., New York. 

New York Reports. Abbott’s Practice. New series. Vol. 14. 8vo, sheep, $5. Diossy 
& Co., New York. 

New York Reports. Abbott’s Court of Appeals and Decisions. Vol. 3. 8vo, sheep, 
$6.00. Diossy & Co., New York. 

New York Court of Appeals Reports. Vol. 51. (Sickels.) 8vo, sheep, $3.00. 
Banks & Brothers, New York. 

North’s Illinois Probate Practice. 8vo, sheep, $5.00. Callaghan & Co., Chicago. 

Ohio Reports. Cincinnati Superior Court Reports. Vol. 2. (Tafts.) 8vo, sheep, 
$6.00. Robert Clarke & Co., Cincinnati. 

Opinions of Attorneys-General. Vol. 13. Edited by A. J. Bentley. 8vo, sheep, $3.00. 
W. H. & O. H. Morrison, Washington. 

Ratigan. De Jure Personarum; or, a Treatise on the Roman Law of Persons. 8vo, 
lis. Wildy, London. 

Rhode Island Reports. Vol.9. (Tobey.) 8vo, sheep, $6.00. Providence. 

South Carolina Reports. New series. Vol. 3. (Richardson.) 8vo, sheep, $6.00. 
Columbia. 

Story’s Commentaries on Equity Jurisprudence. Eleventh edition. Carefully re- 
vised, with extensive Additions. By F. V. Balch, Esq. 2 vols. 8vo, sheep, 
$15.00. Little, Brown, & Co., Boston. 

Texas Practice. (Sayles.) Second edition. 8vo, sheep, $10.00. E. H. Cushing, 
Houston. 

Texas Reports. Vol. 35. 8vo, sheep, $7.50. E. H. Cushing, Houston. 

Tulloch’s Elementary Lectures on Military Law. Second edition. 8vo, 5s. W. 
Mitchell, London. : 

Underhill’s Summary of the Law of Torts. Post 8vo, 6s. Butterworths, London. 

United States Supreme Court Reports. (Wallace.) Vols. 15 and 16. 8vo, sheep, 
$6.00 per volume. W. H. & O. H. Morrison, Washington. 

United States Reports. Seventh Circuit. (Bissell.) Vol. 2. 1867-71. 8vo, sheep, 
$7.50. Callaghan & Co., Chicago. 

United States. Dillon’s Reports. Eighth Circuit. Vol. 2. 8vo, sheep. $6.00. 
Day, Egbert, & Fidlar, Davenport. 

Virginia. Digest of Grattan’s Reports. Vols. 1-21. By William L. Royall. 8vo, 
sheep, $8.00. Diossy & Co., New York. 

Washburn’s Easements and Servitudes. Third edition. By Emory Washburn, 

- LL.D. 8vo, sheep, $7.50. Little, Brown, & Co., Boston. 
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UNITED STATES. 


CuirF Justice Cuase.— The Supreme Court came in on the twenty- 
third of October, and the Attorney General presented, with appropriate re- 
marks, the resolutions of the bar on the death of the late Chief Justice. Mr. 
Justice Clifford responded with an extended eulogy, in which he reviewed at 
some length the character and services of his late associate, and his claims to 
the affection and respect of his countrymen. 


Tue Curer Justicesuirp. Tar Hon. George H. — On 
the third of December, the Hon. George H. Williams, the Attorney Gen- 
eral, was nominated as Chief Justice. Mr. Williams has, within a few 
years, been called to fill in rapid succession some of the most exalted places 
under our government : as a senator, as @ member of the Joint High Com- 
mission, and, lastly, as the official head of the American bar, he has had ample 
opportunity for the display of great talents, and in all these positions he has 
acquitted himself in such a manner as neither to invite distinguished praise 
nor, except in the Pacific Railroad case, to provoke much adverse criticism. 
If the public have seen in him as yet little to justify his selection for the 
high promotion with which the President has honored him, they have seen 
nothing to indicate that in his hands the dignity of his great office will be low- 
ered or its powers used unworthily. Indeed, while it would be idle to deny 
that the nomination was a disappointment to all who had hoped that the seat 
of Marshall might be filled by a fitting successor, yet that disappointment was 
tempered by a sense of relief that the country had at least escaped the mortifi- 
cation of seeing in that honored place a man destitute alike of judicial tem- 
per and judicial experience, whose only claim to it was derived from active 
and unscrupulous service as a political partisan. 

Of Mr. Williams’s judicial experience there is little to say. He was born 
in 1823, and was admitted to the bar in New York. Three years afterwards, in 
1847, he was elected judge of the first judicial district of Iowa, and in 1853 
he was appointed Chief Justice of Oregon Territory, —an office which he 
held till 1857, when he declined a reappointment, as he then left the bench to 
begin his political career. Such a training does not of necessity give that 
familiarity with questions of the class upon which the Supreme Court is called 
to pass, which we have been taught to consider desirable ; but it is calculated 
at least to free the mind from narrowing local influences. 

We cannot conclude without expressing our regret that the President, in 
making this the most important appointment of his administration, has not 
improved the opportunity to make such a choice from the eminent lawyers of 
the country as the people had a right to expect, notwithstanding past experi- 
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ence has hardly justified such an expectation, and we trust the Senate may 
yet demand it of him. 

The nomination for Chief Justice must have been a surprise at least to one 
of our exchanges, which declares that ‘‘ the law of social gravitation ’’ has 
worked in favor of Mr. Justice Miller, and that, ‘‘ over and above local influences 
and the preferences of friendship, the name of Miller has been ‘ spreading un- 
divided’ and still ‘ operates unspent.’ ’? A very disagreeable surprise it must 
have been to the fifteen gentlemen whom one newspaper enumerated as already 
in the field for the vacancy to be created by Mr. Conkling’s nomination. That 
distinguished politician, however, we are told, refused to be made Chief Jus- 
tice. 


Tue New Attorney GENERAL. — The Hon. Benjamin H. Bristow has 
been nominated by the President to fill the vacancy caused by the promo- 
tion of Attorney General Williams. This is an appointment eminently fit 
to be made. Mr. Bristow was a staunch Union man in Kentucky during the 
war, and served with distinction in the army. As United States District 
Attorney for the Kentucky district, after the war, he was noted for courage, 
strength, and executive ability. He is a man of good legal training and much 
breadth of mind, and enjoys the distinction of having been the first Solicitor 
General of the United States. His will be the fourth portrait of Grant’s 
Attorneys General to be hung in the rapidly increasing gallery of the De- 
partment of Justice, which we sincerely hope will remain, under Attorney 
General Bristow’s administration, without further extension, for some time 
to come. 


Common Carrrer’s To Limit nis Lrapiiity. — A recent de- 
cision of the Supreme Court, in The New York Central Railroad Company v. 
Lockwood, is of importance as bearing on the extent to which a railroad can 
limit its liability for injury to passengers. The action was brought for injuries 
received by a drover who was travelling on the same train with his cattle, and 
had signed an agreement to take all risk of injury to him and them, and had 
received a ticket, called a drover’s pass, declaring that he waived all claims 
for injuries which he might receive during the journey. The opinion, by Mr. 
JusTIcE BRADLEY, is elaborate and exhaustive. The conclusions to which he 
comes are, — 


First. That a common carrier cannot lawfully stipulate for exemption from re- 
sponsibility when such exemption is not just and reasonable in the eye of the law. 

Secondly. That it is not just and reasonable in the eye of the law for a common 
carrier to stipulate for exemption from responsibility for the negligence of himself or 
his servants. 

Thirdly. That these rules apply both to carriers of goods and carriers of passen- 
gers for hire, and with special force to the latter. 

Fourthly. That a drover travelling on a pass, such as was given in this case, for 
the purpose of taking care of his stock on the train, is a passenger for hire. 


The court purposely abstain from expressing any opinion as to the rights 
of the drover had he been a ‘‘ free passenger.”” 
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Bankruptcy. — In response to a letter from the Hon. William A. Richard- 
son, Secretary of the Treasury, the Attorney General, under the date of No- 
vember 18th, is of opinion, — 


First. That a payment made by a debtor to a creditor who has committed an act 
of bankruptcy, and against whom proceedings in bankruptcy have been instituted 
and are pending, but who has not yet been adjudged a bankrupt, will not be valid 
in the event of an adjudication of bankruptcy in such proceedings, if the payment 
transpired subsequent to the filing of the petition therein. 

Secondly. That a payment made by a debtor to a creditor who is known to have 
committed an act of bankruptcy, but against whom proceedings have not at the time 
been taken, is valid in so far as it is affected by existing bankrupt laws. 


CONNECTICUT. 


Rigut or AcTION aGAInst A CorporATION. —ImpLieD Trust. — 
Unitep Srares Circurr Court. The United States v. The Union Pacific 
Railroad Co. and Others. —In this celebrated case some of the defendants who 
lived outside the district of Connecticut moved to dismiss the bill for want of 
jurisdiction, on the ground that Congress could not pass a special law extend- 
ing the jurisdiction of the Circuit Court for a single case. Others demurred. 
The motion and the demurrer were both argued at Hartford, in September, by 
Messrs. Bartlett, Curtis, and Evarts, for the defendants, and by the Attorney 
General and Messrs. Jenckes, Perry, and Ashton, for the United States. On 
the twenty-ninth of November the court filed two opinions, one overruling 
the motion to dismiss, and the other sustaining the demurrer. The impor- 
tance of the latter, we think, justifies us in printing it in full, in spite of its 
length. 


Hunt, J.— This action was commenced during the summer of 1873 by process 
issuing from the district of Connecticut, and served upon defendants in other districts, 
who were not residents of Connecticut, nor found therein to be served with process. 
The Union Pacific Company, and twenty-four other defendants, now demur to the 
bill of complaint filed by the complainant. The alleged grounds of demurrer are, 
first, that the complainant, by its bill, has not made a case which entitles it to any 
discovery or relief in a court of equity from or against the defendants; second, that 
the bill is multifarious. 

The proceedings taken by the complainant are based upon the Act of Congress of 
March, 1873. To understand them, or to appreciate the argument on the demurrer, 
it is indispensable that this act should be carefully considered. Itis a portion of the 
act making appropriations for the expenses of the government for the year 1874, and 
for other purposes, and is in the words following : — 

“Sec. 4. That the Attorney General shall cause a suit in equity to be instituted in 
the name of the United States against the Union Pacific Railroad Company, and 
against all persons who may, in their own names or through any agents, have sub- 
scribed for or received capital stock in said road, which stock has not been paid for in 
full in money ; or who may have received, as dividends or otherwise, portions of the 
capital stock of said road, or the proceeds or avails thereof, or other property 
of said road, unlawfully and contrary to equity; or who may have received, 
as profits or proceeds of contracts for construction or equipment of said road, 
or other contracts therewith, moneys or other property which ought, in equity, to 
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belong to said railroad corporation ; or who may, under pretence of having complied 
with the acts to which this is an addition, have wrongfully and unlawfully received 
from the United States, bonds, moneys, or lands, which ought, in equity, to be ac- 
counted for and paid to said railroad company or to the United States; and to 
compel payment for said stock, and the collection and payment of such moneys, 
and the restoration of such property, or its value, either to said railroad cor- 
poration or to the United States, whichever shall in equity be held entitled 
thereto. Said suit may be brought in the Circuit Court in any circuit, and all 
said parties may be made defendants in one suit. Decrees may be entered and en- 
forced against any one or more parties defendant without awaiting the final determina- 
tion of the cause against other parties. The court where said cause is pending may 
make such orders and decrees, and issue such process, as it shall deem necessary to 
bring in new parties, or the representatives of parties deceased, or to carry into effect 
the purposes of this act. On filing the bill, writs of subpoena may be issued by said 
court against any parties defendant, which writ shall run into any district, and shall 
be served, as other like process, by the marshal of such district. The books, records, 
correspondence, and all other documents of the Union Pacific Railroad Company, 
shall at all times be open to inspection by the Secretary of the Treasury, or such per- 
sons as he may delegate for that purpose. The laws of the United States, providing 
for proceedings in bankruptcy, shall not be held to apply to said corporation. 
No dividend shall hereafter be made by said company but from the actual net earn- 
ings thereof, and no new stock shall be issued, or mortgages or pledges made on the 
property of future earnings of the company without leave of Congress, except for 
the purpose of funding and securing debt now existing, or the renewals thereof. No 
director or officer of said road shall hereafter be interested, directly or indirectly, in 
any contract therewith, except for his lawful compensation as such officer. Any 
director or officer who shall pay or declare, or aid in paying or declaring, any divi- 
dend, or creating any mortgage or pledge prohibited by this act, shall be punished by ~ 
imprisonment not exceeding two years, and by fine not exceeding five thousand 
dollars. The proper Circuit Court of the United States shall have jurisdiction to 
hear and determine all cases of mandamus to compel said Union Pacific Railroad 
Company to operate its road as required by law. Approved March 3d, 1873.” 

I. This act prescribes different rules for the conduct of this suit from those by which 
ordinary suits are governed. Omitting the questions upon the act which give rise to 
the demurrer, and which may be considered as of the merits of the case, I notice the 
following as some of these differences :— 

1. The “said suit may be brought in the Circuit Court in any circuit, and all said 
parties may be made defendants in one suit.” An objection that would ordinarily 
exist for a misjoinder of parties is cured by this provision. The objection of mis- 
joinder of causes of action is cured by the same provision. The authority to bring a 
suit, and to implead various defendants, necessarily includes the right of stating the 
cause of action as it may exist against each of such defendants. 

2. “ Decrees may be entered and enforced against any one or more parties defend- 
ant, without awaiting the final determination of the cause against other parties.” By 
the ordinary rules of chancery practice, a cause cannot be brought to a final hearing 
until it is ready for a hearing as to all the defendants ; a final decree cannot be made 
against one defendant, leaving the interest of other defendants undetermined. Ordi- 
narily there is to be but one final decree, and in that decree all the rights and interests 
of all the parties, however complex or varied, are to be settled. The law we are con- 
sidering prescribes a different rule, and in effect authorizes a severance of the one 
suit commenced into one hundred and seventy different suits, in which decrees may 
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be entered as the court shall hold to be just, independent of the result as to any other 
defendant. Congress intended that the suit should be against many persons; that it 
should include causes of action not connected with each other, or which might be 
hostile to each other, against persons not charged in relation to the same transactions, 
and which could not, under the ordinary rules of law, be united in the same suit. 

8. The most striking departure from the ordinary rules for the conduct of a suit, 
is found in the following provision: “On filing the bill, writs of subpeena may be 
issued by said court against any parties defendant, which writ shall run into any dis- 
trict, and shall be served, as other like process, by the marshal of such district.” 

By the Judiciary Act of 1789 the territory of the United States is divided into 
judicial districts, for which district courts are appointed ; and circuit courts are organ- 
ized, each circuit extending over one or more of said districts. By sec. 11 of that act, 
it is enacted that “ the circuit courts shall have original cognizance, concurrent with 
the courts of the several states, of all suits of a civil nature, at common law or in 
equity, where the matter in dispute exceeds, exclusive of costs, the sum or value of 
five hundred dollars, and the United States are plaintiffs or petitioners, or an alien 
is a party, or the suit is between the citizens of q state where the suit is brought and 
a citizen of another state. . . . But no person shall be arrested in one district for 
trial in another in any civil action before a circuit or district court, and no civil suit 
shall be brought before either of said courts against an inhabitant of the United 
States by any original process in any other district than that whereof he is an inhabi- 
tant, or in which he shall be found at the time of serving the writ.” (1 U.S. Stat. 
78, 79.) 

The present suit was commenced and is pending in the Circuit Court for the dis- 
trict of Connecticut. By force of the statute of 1878 the writs for the commence 
ment of the suit have been issued into ten different states. These writs have been 
served in those states upon persons not inhabitants of the district of Connecticut, in 
which district the suit was commenced, nor found -within that district at the time of 
serving the writ. I do not pause here to consider the effect of this provision as @ 
question of jurisdiction. The defendants insist that it is unconstitutional and void, 
as in violation of that article of the Constitution of the United States which provides 
that no person shall be deprived of life, liberty, or property, without due process of 
law, and they move to dismiss the bill on that ground. This motion will be the sub- 
ject of consideration on another oceasion. The provision is here important, as show- 
ing the difference in the conduct and management of this suit from that obtaining 
ordinarily in the circuit courts of the United States. For the present purpose its 
validity is assumed. 

4. The process is authorized to be served upon representatives of parties deceased, 
and it is not required that they shall be residents of the district of Connecticut, or 
that their testators should have been such residents. As a general rule the power 
and authority of executors, both for the purpose of suing or being sued, is restricted 
to the state or district in which their letters are granted. The power of the executor 
to bring a suit is derived from his letters testamentary alone. Thus an executor 
appointed by the court of Connecticut, under authority of the statutes of that state, 
cannot bring a suit in that character in the state of New York. His authority will 
not be recognized in the latter state, but he must be reappointed under its authority 
before he can maintain an action. The principle is the same as to actions against 
executors and administrators. They must be called upon to respond within the local 
jurisdiction by which they are appointed. Their liability, as well as their authority, 
is thus locally limited. They are entitled to the benefits and protection of the laws 
which such local jurisdictions give them. (Kerr v. Morn, 9 Wheat. 565; Armstrong 
v. Lear, 12 Wheat. 169; Vaughn y. Northrop, 15 Peters, 5.) This principle is over- 


rv 
th 
ar 
of 
Si 
cc 
al 
th 
in 
tk 
ti 
he 
of 
e} 
fc 
Pp 
ti 
is 
d 
0 
0 
I 
I 
I 
t 
t 
I 
I 


SUMMARY OF EVENTS. 859 


ruled in the statute we are considering. As in the case of a former variation from 
the established rules of law, I assume for the present the validity of this provision, 
and refer to it here as one of the several differences to be found between the condition 
of the present action and that of an ordinary suit in the courts of the United 
States. 

II. The powers and authorities by this act given to the Attorney General for the 
conduct of this suit, which have been pointed out, are in their nature exceptional 
and limited. They are not given to the Attorney General in all cases, but only in 
the case of the Union Pacific Company, and to redress the alleged wrongs specified 
in the act of 1873. It is quite safe to say that it is not within the general powers of 
the Attorney General to institute a suit in which he would be relieved from an objec- 
tion of the misjoinder of the parties, and the misjoinder of causes of action ; in which 
he could obtain final decrees against various defendants, from time to time, and as 
often as he might be prepared for that purpose; and in which he could cause to be 
executed writs to bring in defendants residing in remote districts, and who were not 
found in the district where the suit was commenced. Generally he may bring and 
maintain suits, subject to the ordinary rules of law. 

In the present instance he insists, truly, that the act of 1878 confers extraordinary 
powers upon him. The act is his charter. Whatever is authorized (on the assump- 
tions made) he may here do. Beyond it he cannot go. 

It thus becomes necessary to ascertain for what alleged wrongs, or for what 
causes of action, the Attorney General was directed by the act of 1873 to commence a 
suit. If the allegations of his complaint are within the authority of that act, and if 
such allegations afford a good cause of action, his suit is maintainable ; otherwise it 
is not. 

III. For what causes of action, and against whom was the Attorney General thus 
directed to institute proceedings ? 

The act of 1878 directed a suit in equity to be instituted in the name of the United 
States, — 

1. Against the Union Pacific Railroad Company, and all persons who may, in 
their own names, or through any agents, have subscribed for or received capital 
stock in said road, which stock has not been paid for in full in money. 

2. Against persons who may have received, as dividends or otherwise, portions 
of the capital stock of said road, or the proceeds or avails thereof, or other property 
of said road, unlawfully and contrary to equity. 

8. Against persons who may have received, as profits or proceeds of contracts for 
construction or equipment of said road, or other contracts therewith, moneys or other 
property which ought, in equity, to belong to said corporation. 

4. Against any persons who have wrongfully and unlawfully received from the 
United States bonds, moneys, or lands, which ought, in equity, to be accounted for and 
paid to said railroad company, or to the United States. For these several causes of 
action, and for these only, the Attorney General is authorized in this suit “to compel 
payment for said stock, and the collection and payment of such moneys, and the res- 
toration of such, or its value, either to said railroad corporation or to the United 
States, whichever shall be, in equity, entitled thereto. If either the railroad corpora- 
tion or the United States is equitably entitled to such moneys, it is declared that re- 
covery therefor may be had in this suit. The recovery of money or property, and 
not the regulation and management of the road, or the disposition of its estate, now 
or hereafter, is the object and purpose of the action. 

For the purpose of enforcing these four specified causes of action, and for no other 
purpose, is the Attorney General invested with the unusual powers conferred by the 
act of 1878. 
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IV. The United States is the plaintiff in this suit, and the question arises, Is 
there a right of action in the United States for the causes thus specified, or can a 
right to recover for such cause of action be given to the United States by an act of 
Congress? Congress may well authorize its Attorney General to institute suits to re- 
cover damages due to the United States, to redress wrongs which are legally wrongs 
to the United States; but its action can scarcely create such damages, or cause: acts 
to be wrongs to the United States which are, in their nature, wrongs to another, 
The United States cannot convert to itself the property of another by its own dec- 
laration, or its own authority; nor can it maintain an action in its own name against 
A., to recover a debt which he may owe to B. Moneys recovered by the United 
States in such an action, like its other funds, will go into its general treasury, and 
form a part of its resources, to be disposed of according to law. So if any individual! 
has committed a breach of trust, or been guilty of fraud in discharging his duties as 
an agent of the Union Pacific Railroad Company, the cause of action to redress such 
wrong, and to recover damages therefor, and the damages themselves, when recovered, 
belong to the corporation. The suit for such redress must be in the name ot the cor- 
poration as plaintiff. As a general rule, and under ordinary circumstances, no other 
party can be such plaintiff; and an authority by Congress to the Attorney General to 
commence such action in the name of the’ United States is valueless. Congress 
cannot thus appropriate to itself what belongs to another. To give effect to such an 
act would be to deprive one of his property without due process of law. I do not 
doubt the power of Congress over the remedy to redress alleged injuries, in other 
words, its power to regulate the conduct of suits, or to prescribe the form of actions, 
But it cannot, under the form of regulating the remedy, impair contracts, or dispose 
of rights of property. It cannot, itself, adjudge that moneys are due to the United 
States, and by such judgment give authority for their collection. 

This principle applies to all the causes of action specified in the act of 1878, except 
toa portion of the fourth. Thus if any person has subscribed for capital stock, or 
received capital stock, or shares in the Union Pacific Railroad Company, which have 
not been paid for, the action to recover the money payable by the terms of the sub- 
scription must be in the name of the corporation. The contract was made with the 
corporation as an existing person; the money, if due at all, is in terms payable to 
the corporation as such. In law, it must be recovered by the corporation, to be applied 
by it to the legal necessities of the railroad company. In substance, and in form, the 
money must go through, an‘ to the corporation, and no creditor, legal or equitable, 
can maintain an action for its recovery. In certain cases, if the corporation refuses 
to do its duty, such action may be maintained by the shareholders of the corpora 
tion, the corporation being made a party defendant. There may, also, be a case in 
which a judgment creditor can maintain an action against his judgment debtor, and 
his creditor to collect his debt after his legal remedies are exhausted. Such was the 
case of Curran v. Arkansas, 15 How. 304. That, however, is not the present case. 
The debt of the United States has not yet matured. Its bonds issued to the railroad 
company have not become payable, and their payment, when they mature, is secured 
by a specific lien upon the road and its franchises. It is not a case for a creditor’s bill. 
Whether the interest paid by the United States upon its bonds is a presently payable 
claim against the company, is a question which has not been argued here, and which 
I do not decide. 

The doctrines I have laid down are sustained by numerous authorities, of which 
I cite the following: Robinson v. Smith, 3 Paige, 222; The Attorney General v. 
Utica Ins. Co., 2 Johns. Ch. 871; Carlisle v. South Eastern Ry. Co., 1 MeN. & G. 
689; Attorney General vy. Gr. N. Ry. Co., 1 Dr. & Sm. 154. See the cases cited 
in Heath v. Erie Ry. Co., 1 Blatchf. 894, &c. 
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In Robinson v. Smith the rule is laid down by Chancellor Walworth in these 
words: “ Generally, where there has been a waste or misapplication of the corporate 
funds by the officers or agents of the company, a suit to compel them to account for 
such waste or misapplication should be in the name of the corporation. But as this 
court never permits a wrong to go unredressed merely for the sake of form, if it 
appeared that the directors of the corporation refused to prosecute, by collusion with 
those who had made themselves answerable by their negligence or fraud, or if the 
corporation was still under the control of those who must be made the defendants in 
the suit, the stockholders, who are the real parties in interest, would be permitted to 
file a bill in their own names, making the corporation a party defendant. And if the 
stockholders weré so numerous as to render it impossible or very inconvenient to 
bring them all before the court, part might file a bill in behalf of themselves and all 
others standing in the same situation.” 

It is held in two of these cases that if an incorporated company acts illegally in 
such manner as to endanger the public interest, it may be restrained from such action 
on a bill filed by the Attorney General. In many of the cases quoted in these au- 
thorities this position is doubted. But I find no case justifying an action in the 
name of the sovereign to recover money or property belonging to a corporation ille- 
gally received by another, although obtained from the corporation by fraud or con- 
spiracy. The power is confined to enjoining the commission of acts endangering the 
public interests, and does not extend to the recovery of money or property which 
belongs to the corporation. A suit for such recovery can only be maintained by the 
corporation, or, in certain exceptional cases, by one or more of its shareholders. 

The cases of the contract with the Wyoming Coal and Mining Company, and the 
cthers set forth in the bill, come within the principles laid down in the cases cited. It 
is alleged that the Wyoming contract was made to give an unfair and unreasonable 
profit to the contractors, to give them a monopoly of the supply of coal for fifteen 
years, and that the contract was a fraudulent means of obtaining for the parties inter- 
ested the advantages of the coal trade for the benefit of the individuals named, and 
against the interest of the railroad corporation. 

Again, it is alleged of the Pullman Palace Car Company that an agreement has 
been made by which it obtains from the railroad company privileges and advantages 
which it is not for the interest of that company to give, and that the managers and 
stockholders of the railroad company fraudulently obtain for themselves profits which 
in equity belong to the railroad company. A similar statement is made in regard to 
the Omaha Bridge Transfer Company. Again, it is alleged that the cost of the rail- 
road was less than one-half the sum represented by the stock and other outstanding 
liabilities of the company, and that much of the stock and bonds of the company 
had been issued not in the interests of the company, but by the managers unlawfully 
to enrich themselves, and that high interest and commissions are habitually paid to 
the managers. 


The Hoxie contract is of the same general character, and is connected with the 
following transaction :— 

It is alleged that the Credit Mobilier of America was an incorporation organized 
under the laws of Pennsylvania, with power, among other things, to contract for 
building railroads ; that the defendants named, in pursuance of a design to control 
the Union Pacific Road for their private benefit, and not for the purposes declared in 
the act of Congress, obtained the control of the Credit Mobilier; that the intention 
of the defendants named was to substitute the Credit Mobilier as a contractor in the 
place of those who had undertaken to perform the Hoxie contract. The means of ac- 
compiishing their purpose are set forth in detail; and it is alleged that large amounts 
of money, dividends, certificates of shares, mortgage bonds, land grants, and income 
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bonds were issued to and received by the defendants named on pretence of payment 
for Luilding the road, and telegraph lines; and that the transaction was a fraudulent 
device of such defendants to put money in their own pockets. 

The allegations of the bill represent the transactions respecting the Oakes Ames 
contract, and the Davis contract, to have been of a like design, and perfected ina like 
manner. It is alleged that the accounts respecting these pretended contracts yet re- 
main unsettled, and that large balances are claimed against the railroad company. 

It is alleged that the stocks and bonds issued under this contract should in equity 
be returned to the company for cancellation, or the amount thereof paid to the com- 
pany in cash. 

In respect to Cornelius Bushnell, it is alleged that the managers permitted him to 
dispose of a large number of its bonds and of other property, for which he has not ac 
counted, and for which it refuses to compel him to account, and that the corporation 
sold to him certain other bonds at prices below their real value, and that he obtained 
large sums of money as compensation for pretended services. All these transactions 
are alleged to be unlawful and illegal; and it is charged that Bushnell, and Scott, 
Carnigie and Morgan, who confederated with him, are liable to the company for 
the amount thereof, with interest thereon. 

This is the substance of the bill on this branch of the case. Upon the principles 
and authorities already expressed, the right of recovery for wrongs of this character 
is in the railroad corporation. Large amounts of money are involved, which belong 
to the corporation, and not to the United States; neither the damages nor the right 
of action belong to the United States. It is true in law, as alleged in the bill, that 
Bushnell, Scott, Carnigie, and Morgan are “liable to the company for the amount” 
claimed. ‘The United States possesses no power to sue for and recover this debt due 
to the Pacific Corporation, and can give none to its Attorney General. 

These principles are quite consistent with the power of the United States to 
institute a suit to procure an adjudication that the charter of the corporation be 
declared forfeited, and that a receiver of its assets be appointed. The corporation 
coming into existence by virtue of a statute of the United States, it is quite likely 
that the federal courts have jurisdiction to adjudge such forfeiture upon the proper 
allegations and proofs. 

In that event a receiver would be appointed, representing the interests of all par- 
ties, who would administer upon the assets according to law. ‘This remedy, however, 
the United States have not thought fit to pursue. They do not ask to have the cor 
poration dissolved. They are content that it should continue in existence. They 
must recognize its rights as so continuing, and cannot ask that its affairs be adminis- 
tered as if it were dead. (People v. Turnpike Co., 23 Wend. 193; Thomson v. People, 
23 Wend. 537; Ches. & O. Canal Co. v. B. & O. R. Co., 4 Gill & Johns. 1.) 

So I doubt not that, for the purpose of fixing the rates of fares upon the road 
according to the power reserved in section 18, Congress may direct an examination 
~ into the cost of building and running the road, and in an action with appropriate 
allegations may cite the corporation to a discovery upon that subject and for that 
purpose. Such, however, is not the theory of the present complaint. So it is quite 
probable that a bill can be filed for the purpose of securing the application of the five 
per cent of net earnings in payment of the interest or principal of bonds issued, as 
provided in section 6. A discovery may be sought, and the suit may be retained to 
afford relief. But it is sufficient to say that such is not the intent of the present bill, 
that there are no adequate prayers for such an account, and that the allegations are 
not framed with reference to a bill to compel the company to pay this annual fund. 

These objections apply also to a supposed right of action to protect the mortgage 
security of the United States. 1. It is not a cause of action against the remaining 
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demurrants. 2. There is no a'legation that the security of the road and the ties is 
now imperilled. ‘They are just as valuable, whether laid by fraud and in extrava- 
gance, as if honestly and prudently laid. 3. It is said that some years hence new 
ties and rails will be needed, and that, if future fraud and misconduct occurs, the se- 
curity will be imperilled. This is not a present evil; none of the causes of action are 
fairly within the scope of the present suit. 

V. Let us look now at the question of a trust to be enforced, upon the supposition 
that the act of 1873 was intended to authorize such trust to be set up in the present 
suit. The claim of the plaintiff upon this branch of the case is contained in the forty- 
second paragraph of the complaint, and is as follows : — 

- “ Forty-second. * The grants to said Union Pacific Railroad Company, in said acts 
of Congress, approved July 1, 1862, and July 2, 1864, of the right of way through 
the public lands for the construction of said railroad and telegraph line, and the 
right, power, and authority to take from the public lands adjacent to the line of said 
road, earth, stone, timber, and other materials for the construction thereof, including, 
with said right of way to the extent of two hundred feet on each side of said rail- 
road where it may pass over the public lands, the right to take all necessary grounds 
for stations, buildings, workshops, and depots, machine-shops, switches, side-tracks, 
and water-stations, and of every alternate section of public lands designated by odd 
numbers to the amount of ten alternate sections per mile, on each side of said rail- 
road, on the line thereof, and within the limits of twenty miles on each side of said 
road, and of the bonds of the United States, and the proceeds thereof, issued to the 
said company, as well as of the other corporate property, rights, privileges, and fran- 
chises bestowed upon said Union Pacific Railroad Company by said acts of Con- 
gress, were grants in aid of a public work of the United States and for a public use; 
and, having been accepted by said corporation, the subject of each of such grants is 
held in trust by said corporation to be applied to such public use, and according to 
the intention of such grants, and to be accounted for in such application; and the 
United States are entitled to have the trust so declared and carried into execution, 
and to have said property so applied and accounted for, and to have the misapplica- 
tion of the same restrained by the injunction of this court, and the property or pro- 
ceeds thereof so misapplied, restored to said corporation as such trustee, or to the 
United States.” 

Not only the lands granted and the bonds issued by Congress to this road are here 
asserted to be the subject of a trust which the United States are entitled to have exe- 
cuted, but the moneys received upon subscription to its stock by individuals, and 
from all other sources; all its corporate property, in short, and its corporate rights, 
privileges, and franchises. In the sense that all men are bound to deal honestly and 
act justly in the discharge of their duties, and that whoever receives benefits or ad- 
vantages from the public, which are expected or intended to produce an advantage 
to some portion of the people of the country, assumes a trust to affect that advantage, 
the plaintiff’s claim is true. It is not, however, accurate in a legal sense, to say of a 
bank incorporated for banking purposes, or of an insurance company, or of any simi- 
lar institution, that it is a trustee of the government to effect the desired result, or 
that its property is impressed with a trust for that purpose, which may be enforced in 
the courts. 

Such incorporation is chartered for private benefit as well as for public advan- 
tage, and is legally bound to administer its affairs for the public advantage only to 
the extent that it does not violate the provisions of its charter or the law of the land. 
With this limitation such corporations are authorized to manage their own affairs tor 
their own benefit, and such is the understanding of the government which grants a 
charter, and of the individuals who accept it. If, in this respect, a corporation should 
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fail in its duty, the remedy is not by an attempt to enforce its supposed duties to the 
public as a trust, but to punish its illegal acts by a forfeiture of its charter. 

The plaintiff’s counsel base their argument of a trust upon the title of the act of 
July 1, 1862, viz., “ An act to aid in the construction of a railroad and telegraph line 
from the Missouri River to the Pacific Ocean, and to secure to the government the use 
of the same for postal, military, and other purposes.” No trust is declared in this 
title, or in the sections of the act in which this aid is extended. In section three it ig 
enacted, “that there be hereby granted to the said company, for the purpose of aid- 
ing in the construction of said railroad and telegraph line, and to secure the safe and 
speedy transportation of the mails, troops, munitions of war, and public stores there- 
on,” every alternate section of land, &c. In section five it is enacted, “ that, for the 
purpose herein mentioned, the Secretary of the Treasury shall, upon the certificate” 
specified, issue to said company bonds of the United States; and ‘the issue of said 
bonds, and delivery to the company, shall, ipso facto, constitute a first mortgage on the 
whole line of the railroad and telegraph ; and upon failure to redeem the said bonds, 
the road, and all its rights, functions, immunities, and appurtenances, and all granted 
lands which may remain unsold, may be taken possession of for the use and benefit 
of the United States: Provided, that this section shall not apply to that part of any 
road now constructed.” Not only is no trust expressed, but the idea thereof is ex- 
cluded by taking a mortgage upon the road, the telegraph, its property, franchises, 
and all its granted lands remaining unsold. The government does not rely upon the 
security of an uncertain and undefined trust, but takes an express mortgage, where it 
intends to secure to itself the performance of conditions by the company. 

The sixth section enacts “that the grants aforesaid are made upon the condition 
that said company shall pay said bonds at their maturity, shall keep said railroad and 
telegraph lines in repair and use, and shall at all times transmit despatches, and 
transport mails, troops, munitions of war, &c., over said railroad.” 

A condition precedent is that which is requisite in order that something else should 
take efiect, and without the existence of which that something else does not and can- 
not exist. Now, that these grants were made absolutely, that is, without condition 
precedent, is evident from the undisputed fact that the legal title to the lands vested 
at once in the corporation, and the same are now held by the grantees of the corpora- 
tion, without interference from the government or claim of title on its part. The 
same is true of the bonds issued by the government. (Stanley v. Colt, 5 Wallace, 142, 
Curtis, arguendo, and cases cited.) The condition referred to can only be a condition 
subsequent, which Congress may enforce or omit at its pleasure, and which does not 
affect the title to the property, or the existence and powers of the corporation, until it 
is enforced. Its enforcement would not be as of a trust, but to declare a forfeiture of 
the charter and resume possession of the lands. 

And again, in section 17, Congress specifies the mode in which it intends to secure 
the completion and keeping in repair of the road and telegraph. If the corporation 
fails to complete the road and telegraph within a reasonable time, or permits the 
saine to remain out of repair, Congress may pass an act to insure its speedy comple- 
tion or repair, and may confiscate its subsequent income to repay the expenditures 
caused by its delay or neglect. 

The next section provides that, to enable it to accomplish the same purposes, Con- 
gress may alter, amend, or repeal the act. These affirmative guards and securities 
furnish strong evidence that Congress did not intend to rely upon a condition or an 
implied trust to secure its rights. Whatever trust, guaranty, or protection it de- 
sired, was reserved in express terms. Implications are thereby excluded. (Leggett 
v. Dubois, 5 Paige, 114; Anstice y. Brown, 6 ib. 448.) The expressions which it is 
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claimed established a trust, were used that the act might show on its face that the 
bounty of Congress was bestowed for a constitutional purpose. 

It is apparent to the most superficial reader of the statutes, that the great object 
of Congress was to bestow advantages, and from time to time to increase gratuities, 
to a corporation which should undertake the completion of a railroad to the Pacific. 
Conditions, restraints, or trusts, were but little thought of. Thus by the act of 1862, 
§ 8, there was granted to the Union Pacific Company five alternate sections per 
mile on each side of said railroad, and within the limits of ten miles on each side 
thereof, equalling 6400 acres per mile. In 1864, by an act of Congress, this land 
grant was doubled in amount, and the enormous gift of 12,800 acres per mile was 
made to the road. 

And again, by its charter of 1862, the government undertook to issue its own 
bonds to the corporation, payable in thirty years with interest, to the extent of 
$16,000 per mile, whenever forty miles of said road should be completed, which 
bonds were declared to be a first mortgage upon the road and its property. By the 
act of 1864, it was provided, first, that the corporation might issue its own bonds to 
the extent thus specified, and that the lien of the United States bonds should be 
subordinate to that of the company’s bonds ; and, secondly, that the corporate bonds 
might be issued as provided, whenever and as often as twenty miles of road should 
be completed, instead of forty, as first required. By section 11 of the first act, it was 
enacted that in certain localities the subsidy bonds of the government, thus to be 
issued, should be $32,000 per mile, and in still other localities that they should be 
$48,000 per mile. By the original act, fifteen per centum of the bonds to be deliv- 
ered upon the completion of the section of the road between certain points, and 
twenty-five per centum between certain other points, were required to be reserved 
until the whole of the road should be completed, and, if there was a failure to com- 
plete, should be forfeited to the United States. By the act of 1864 this reservation 
was abolished, and the whole amount was authorized to be delivered to the corporation. 

The United States have granted lands in many instances to corporations. The 
14th volume of the Statutes at Large will be found to contain five such cases (pp. 
210, 236, 289, 292, 339). These same general terms with reference to the purpose of 
the grants, and the use to be made of the road by the government, are contained in 
many of these acts. 

In 1850, Congress granted land in aid of the construction of a railroad from Chi- 
cago to Mobile, in which it was enacted that the “railroad shall be and remain a 
public highway for the use of the government of the United States, free from toll or 
other charge upon the transportation of any property or troops of the United 
States,” and that “the United States mails shall at all times be transported on the 
said railroad under the direction of the Post-office Department, at such price as 
the Congress may by law direct.” (9 Stat.at Large, 467.) Nine similar cases, where 
the same language is used, are found in the two following volumes. (10 Stat. 
9, 84, 156, 302; 11 ib. 9; ib. 15; ib. 16, 18, 19, 20, 22, 30.) I cannot think that the 
government intended to reserve to itself a visitorial power over these corporations, 
the right to examine into their affairs, and, when not satisfactorily administered, to 
summon them before the courts for their regulation, or that it has done so. This 
railroad is not a charitable corporation, nor were the grants for a charitable use. 
The grants of land and the issuing of bonds are to be considered as gifts, gratuities, 
voluntary contributions to aid in the construction of works which it was supposed 
would develop the resources of the country, advance its civilization and improve- 
ment, and upon which the mails and munitions of war could be transported. When 
given and accepted, the power of the donor is at an end, and the absolute ownership 
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is in the corporations. The position of the government is that of a donor, and not 
that of a creditor or a cestui que trust, except where such position is directly specified, 
Voluntary conveyance creates no presumption of a trust. (1 Hill on Trustees, 170, 
171, 4th Am.ed.) The rights of the government are those which are expressly 
reserved, and do not arise from an implied trust. 

No authority is cited to sustain the argument that such gifts or gratuities to a 
business corporation are in the nature of a trust, and I have found none. The dis- 
position of the law is against implied or constructive trusts. In Cook vy. Fountain 
(3 Swanston, 585), the law is thus laid down by Lord Nottingham: “‘ There is one 
good, general, infallible rule that goes to both these kinds of trusts. It is sucha 
general rule as never deceives, a general rule to which there is no exception, and it 
is this, —the law never implies, the court never presumes, a trust but in case of 
absolute necessity. The reason of this rule is sacred; for if the Court of Chancery 
do once take the liberty to construe a trust by implication of law, or to presume a 
trust unnecesarily, a way is opened to the Lord Chancellor to construe or presume 
any man in England out of his estate, and so at last every case in court will become 
causa pro amico.” (See, also, Sturges v. Knight, 31 Vt. 1.) 

The cases in which trust by implication have been enforced are usually those in 
favor of third parties, the presumed objects of the donor’s bounty, and not in favor 
of the donor himself. The presumption is much slighter in the latter case than in 
the former. 

The complaint charges a series of fraudulent acts on the part of the directors 
and managers of the corporation, enormous in extent and gross in character. I 
should have preferred to have found a mode of redressing these wrongs in the 
present suit, rather than to have reached the conclusion that this complaint and this 
plaintiff cannot now and here obtain it. Thus, it is said, in the thirty-fifth para- 
graph, that the defendants, conspirators and managers of the Union Pacific Railroad 
Company, caused large amounts of money belonging to the corporation to be 
expended for unlawful purposes upon the objects not within the scope of the 
corporate powers of the company, to aid in procuring legislation from Congress 
for their benefit, and in improperly influencing public officers in the discharge of 
their duties, and in litigation to which said corporation was not a party, or in which 
it had no interest, and for the private interests of the defendants hereinbefore 
mentioned. 

Other offences, equally or more heinous, are specified, which must meet the con- 
demnation of every honest man. 

Iam of the opinion, however, that their redress must be sought through the cor- 
poration, unless they refuse to bring a suit, in which case the action must be by a 
shareholder of the corporation. 

The suggestions already made embrace all the causes of action provided for in 
the act of 1873, except the last, viz., the action against persons who have wrong- 
fully and unlawfully received from the United States bonds, moneys, or lands which 
ought to be accounted for and paid to the United States. When property has been 
wrongfully received from the United States which ought to be accounted for and 
paid to them, a cause of action exists in its favor for the recovery of such property. 
The allegation of the complaint, however, and the conceded facts do not cover this 
cause of action, The complaint contains no allegation that any person wrongfully 
holding them has received such bonds or money or property from the United States. 
In every instance referred to in the complaint, the property is stated to have been 
delivered by the United States to the corporation, and not to “the persons” against 
whom the action is authorized. 
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This cause of action is not set up in the complaint, and needs no further con- 
sideration. 


Judgment must be ordered for the defendants upon the demurrer. 


ILLINOIS. 


Tue HonorasLe Lyman TruMBULL, and the Honorable James R. Doo- 
little, are senior lecturers on equity jurisprudence and practice, and inter- 
national and constitutional Jaw, in the Union Law College of the Chicago 
and North-western Universities at Chicago. 


IOWA. 


Tue CELEBRATED CASE OF THE Boorns, cited by Professor Greenleaf in a 
note to section 214 of his first volume on Evidence, to show the necessity of 
great caution in receiving confessions of guilt, stands byno means alone. In 
The Annals of Iowa, Mr. E. W. Eastman relates a similar instance of a false 
confession of murder which he met with in his practice some twenty-five years 
ago. One Nisely, a somewhat underwitted man, had a quarrel with a son of a 
neighbor named John Hamlin. The next day the quarrel was renewed, and the 
following day Nisely was missing, while young Hamlin was seen wearing 
Nisely’s hat and coat. Inquiries were made of the Hamlins as to Nisely’s 
whereabouts, but no satisfactory answers were given. The reputation of the 
family was previously not good; and as day after day went by, and yet no 
tidings of the missing man, it did not improve. At last the feeling against 
young Hamlin ran so high that he was arrested and thrown into jail. Then 
the narrator says: — 


The excitement increased and spread to the adjoining counties, and people 
gathered in about the premises of the Hamlins, demanding, in language which could 
not be misunderstood by frontier people, “‘ Where is Nisely ¢” It meant, produce him, 
or speedy justice is right here. They could not evade the question nor quit the 
county; and knowing well that frontier people could not be trifled with, they made 
a clean breast of the whole matter, and confessed that they had murdered Nisely on 
the fatal Sunday night of his exit. John was thirty-five miles away, in jail. But in 
the mean time he was interviewed by night through the jail windows, and he also 
confessed the murder of Nisely, and, it was said, without knowing that the others had 
confessed. 


Word was sent to the narrator to come and defend the Hamlins, who had 
discovered that they were not to get off with confessing the murder, but now 
were called upon to point out the body. This, as the sequel shows, was a 
hard task. But we will let Mr. Eastman go on with his story. 


On arriving in Newton, I found the senior Hamlin nominally in the custody of 
one Josiah Dooly, high sheriff of Jasper county, but really in the custody —or 
rather disposal—of the people there assembled from the adjoining counties. The 
first words of Mr. Hamlin to me were, “I am glad to see you. I will give you my 
‘claim’ and all that I have if you will only save my life. I am willing to go to 
prison and work faithfully all my life, but I don’t want to be hanged.” Seeing he 
was a little nervous, I replied, “ You are not in a condition now, Mr. Hamlin, to make 
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acontract. I want first to talk about the case.” Several persons crowded up to 
hear. “Oh,” he said, “I am guilty as hell; but I don’t want to be hanged.” I 
presently got him aside from the people, and said to him, “ Where is Nisely now?” 
He replied, “I don’t know ; the boys put the body out of the way.” Then turning 
his head a little, and pulling down his collar, he said, ‘‘See my neck. They have 
been hanging me to make me tell where the body is, but I on’t know.” His neck 
was somewhat lacerated, and badly swollen, and his head somewhat canted to the 
left shoulder. 

I inquired for the two young Hamlins, and then learned that the body of Nisely was 
still missing, — that the Hamlins, after making the confession of the murder, had 
given very different and contradictory accounts of the disposition made of the body. 
One account located it in one of Hamlin’s stock wells, then out of use, with some 
rubbish over it ; another, in a swampy marsh in Skunk Bottom ; another account was 
that it had been burned on a large sand-bar in Skunk River, and the charred remains 
raked into the water. Parties were then out with the young Hamlins in search of 
the body. 

The body not having been found in any of the places named, the rope and the 
lash were both brought in to assist in the search. Nathaniel had been hanged by his 
thumbs till both were pulled out of place, and the lash applied to his back till the hot 
blood coursed down over his heels to the ground. The old man had been strung up 
by the neck till he became willing to give me all he had to save him from a second 
introduction to the horrors of again using tight hemp for a neck-tie. 


Mr. Eastman, however, soon succeeded in putting a different face on 
matters. He frightened the sheriff into a sense of his duty, and the wretched 
Hamlins were soon safe in jail, whence they were soon released on habeas 
corpus, and discharged for want of evidence of Nisely’s death. It afterwards 
turned out that Nisely was alive all the time, but had thought it best, 
through some fear, to run away. The Hamlins knew not where he had 
gone, but thought it would be a pity if his clothing should lie unused. Our 
sympathy with them in their distress may be tempered by Mr. Eastman’s 
closing statement, that they cheated him out of his fees. 


KENTUCKY. 


Persona oF Bank Directors. — The Court of Appeals, in 
the cases of United Society of Shakers, appellant vy. Underwood et al., appellees, 
and J. I. Davenport, appellant v. Same, appellees, has overruled a demurrer to 
petitions of special depositors setting forth the wrongful appropriation of their 
deposits by officers of a bank. In the course of the opinion, the court says :— 


These actions, however, are not based upon the contract of bailment to the bank, 
nor upon the implied contract of the appellees that they would not by gross negli- 
gence or tacit acquiescence permit the deposits to be converted to the bank’s use. 
The appellants had the right to elect whether they would avail themselves of the 
remedies prescribed by law for the breach of contract, either upon the part of the 
bank or of these appellees, and they have elected to waive their right of action upon 
these contracts, and sue for the joint tort of the bank and the appellees, committed 
by the wrongful and unauthorized conversion of their deposits. 

Treating the bank as the bailee, and the directors as its mere agents, it is per- 
fectly clear that, if they permitted the subordinate officers to sell the special deposits, 
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and then, acting for the bank, assented to the money arising therefrom being used for 
the purposes of the bank, they are parties to the tort. 

These appellants allege that their bonds were sold by the officers of the bank, 
and the proceeds paid out in the satisfaction of claims against it, and in the payment 
of dividends to its stockholders, and that of all this appellees had notice. 

Having such notice, it was their duty (and they had full power in the premises) 
either to prevent the sale of the deposits, or to hold the proceeds for the benefit of 
their owners. Their failure to discharge this duty must be regarded as wilful, and 
the conclusion cannot be escaped that, by permitting the sales to be made and the 
proceeds to be paid out as alleged, they made themselves parties to the unauthorized 
acts constituting the conversion. 

This conclusion is strengthened by the averment that they declared dividends 
when the condition of the bank did not justify it, and thus distributed to themselves 
portions of the moneys arising from the conversion of appellants’ deposits. If such 
be the case, and they acted with notice of the wrongful sales, they not only partici- 
pated in but derived profit from the tortious conduct of the subordinate officers of the 
bank. 
It is objected that the allegation of notice is so far qualified as to destroy the 
sufficiency of the averment. It is alleged that the appellees, “and each of them, had, 
or could have had, by the most ordinary diligence and investigation, ample notice.” 

It is certainly the duty of bank directors to use ordinary diligence to acquaint 
themselves with the business of the corporation, and whatever information might be 
required by ordinary attention to their duties, they must in controversies with persons 
doing business with the bank to be presumed to have. Public policy demands that 
they shall not be heard to say that, by reason of their gross negligence and wilful 
inattention, they were not apprised of that which the ledgers, books, accounts, cor- 
respondence, reconcilements, and statements of the bank showed to be true. It is 
not necessary in actions like these to bring home to the directors actual knowledge of 
the fact that the special deposits held by the bank were being sold and converted to 
its use by the officers having them in custody. It must suffice to show that the evi- 
dences of the practice were such that it must have been brought to their knowledge 
unless they were grossly or wilfully careless in the performance of their duties. 


The Supreme Court of Pennsylvania has given a similar decision in Sper- 
ing’s Appeal, which will appear in 71 Penn. 


MARYLAND. 


Tue Supreme Court oF BAattimore. — In October last the Hon. George 
William Brown was elected for the term of fifteen years to the office of Chief 
Justice of the Supreme Court of Baltimore, which is the highest court there of 
original jurisdiction. Mr. Brown has for a long time been the senior member 
of the firm of Brown & Brune, one of the oldest and most respected law 
firms in Baltimore, and the selection of him for Chief Justice is in every way 
an excellent one. In these days of elected judges, one passage of his letter 
accepting the nomination is especially worthy of note, viz., ‘‘ The office of a 
judge is in no sense a political one, and should never be so administered as to 
serve party ends. I have too much respect for the convention and myself not 
to be sure that they do not expect any such service from me, and not to know 
that Iam incapable of rendering it.’’ So long as the practice of electing 
judges prevails, it would be better if the judge and constituents kept this in 
mind. 
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MASSACHUSETTS. 


Tue Hon. Cuaries Devens, Jr., has been appointed a Justice of the 
Supreme Judicial Court, to fill the vacancy caused by the promotion of the 
Hon. Horace Gray. Mr. Justice Devens, in his honorable career at the bar, in 
the army, and, for the last six years, on the bench of the Superior Court, has 
proved himself an eloquent advocate, a successful general, and an accurate, 
courteous, and dignified judge. His elevation to the supreme bench meets 
with general acceptance as a fitting recognition of his distinguished services. 


ConstiTUTIONAL Law. — SuprEME JupiciaL Court. In the matter of 
E. W. James and Others, Petitioners for the appointment of Supervisors of Elec- 
tions. — This was a petition by five legal voters of Ward 3 in Boston, for the ap- 
pointment of supervisors of elections under the provisions of chapter 376 of 
the acts of 1873, being an act to prevent fraud at elections in cities. The 
question was argued whether the act, so far as relates to such appoint- 
ment of supervisors by the Supreme Court, was constitutional. The Chief 
Justice gave the decision. He said that he had conferred with the other judges, 
and the opinion which he was to announce was the opinion of the full court. 
It was an important constitutional question. The statute was plain enough; 
but if it was clearly repugnant to the constitution, it must be disregarded. The 
people, in the constitution, had taken special precautions to separate the three 
departments of the government. The judges could not hold political offices. 
They might make appointments of certain subordinate officers, but such of 
these as had duties to perform which were at all executive in their nature must 
make report to the court. They might appoint clerks and other officers, who 
might be necessary to transact the business of the court, and’ they might try 
the title to an office. This statute provided, in the first section, that the Su- 
preme Judicial Court might appoint and commission supervisors, who were to be 
sworn to the faithful discharge of their duty. Their duties were defined by the 
second section. Certain powers were intrusted to them beyond what belonged 
to other citizens. They were tobesworn. They were not to return any report 
to the court. They were to scrutinize the election. The question was, whether 
the appointment of such officers belonged to the judicial department of the gov- 
ernment, and the judges were unanimous in their opinion that it did not, and 
that the act was so far unconstitutional. It might be said that this decision 
was at variance with the decisions of the circuit courts of the United States 
which had appointed supervisors under an act of Congress. But these courts 
might not have had the question distinctly before them. The judges were 
obliged to act separately, and, besides, the Constitution of the United States 
differed from that of Massachusetts. The phrase had a broader meaning in 
the one than in the other. In reply to the question whether the decision went 
to the constitutionality of the whole act, the Chief Justice said that the court 
only decided that so much of the act as declared it to be the duty of the judge 
of the court to appoint supervisors could not be complied with, because in 
conflict with the constitution. 
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This important decision has not been reported yet, and we are indebted 
for the above imperfect sketch to the Boston Daily Advertiser. 


MISSOURI. 


Tue Bankrupt Act. AccomMopAtiIon INporsER. — Jn re Clemens. — The 
United States Circuit Court for the Eastern District of Missouri reverses the 
decision of Judge Treat, ante, page 168, and decides that the indorser of a 
note not originating in his business, and solely for the accommodation of 
another person, cannot, if he fails to pay the same, be proceeded against in 
invitum, and be adjudicated a bankrupt. Judge Withey (Re Nicodemus, 2 
Chicago Legal News, 49, s. c. 3 Bank. Reg. 55) and Judge Blatchford 
(Innes v. Carpenter, 4 Bank. Reg. 139, and also Re McDermott Bolt Co., 3 
ib. 33; Re Lowenstein, 2 ib. 99) have expressed the opinion that the accom- 
modation indorsement of the note of another did not make it, within the 
meaning of the clause of the act under consideration, the commercial paper 
of the accommodation indorser. On the other hand, Judge Lowell (Re 
Chandler, 4 Bank. Reg. 66, s. c. 1 Lowell Decisions, 478) has reached the 
opposite conclusion. 


NEW YORK. 


Tue Propte v. Stokes. — The course of this now famous case has been 
finally run; and Edward S. Stokes has been convicted of manslaughter in 
the third degree, and sentenced to imprisonment in the state prison for four 
years. The management of the case for the people, and the conduct of the 
presiding judge, are worthy of remark. That the District Attorney tried his 
case on behalf of the people without the assistance of a private prosecutor, 
and that Judge Davis was evidently shocked at the behavior of the jury and 
the result at which they arrived, mark, it seems to us, a healthy change in the 
administration of criminal justice in this state. The subsequent indictment 
and sentence of several of the jury for bribery and corrupt practices show 
how well founded was the general opionion as to the propriety of the verdict. 


Tue Jupiciary AMENDMENT. — We regret to say that an appointed 
judiciary has met with no favor from the people of New York, the amendment 
to the constitution establishing it having received about 100,000 votes out of a 
total poll of 400,000. But one county voted in its favor; New York city cast 
a negative vote of two to one, and the country voted overwhelmingly the same 
way. But little effort to instruct and persuade voters was made by the bar 
and those in favor of the amendment till just before the election. The 
country people said that their judging was done very well under the present 
law, and the city said, ‘‘ Our judges are good enough for us;’’ and possibly 
they are. 


Tue v. Tweep. — Three years ago there was organized in New 
York the Tweed Testimonial Association, having ‘ for its object the erection of 
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a statue of the Hon. William M. Tweed, in consideration of his services to the 
Commonwealth of New York.’’ The twenty-ninth of last November Tweed 
was taken to the state penitentiary on Blackwell’s Island, in which he has 
been sentenced to twelve years’ imprisonment at hard labor, and where at 
last he will have an opportunity of doing some good ‘‘ service to the Common- 
wealth of New York.’’ It is a time for honest men to rejoice and be glad, 
and especially to render due respect to the few untiring and devoted men, who, 
undeterred by the threats of the guilty and the sneers or faint-hearted predic- 
tions of the indifferent, have wrought this good work to the end. 


Ir we can trust the newspapers, there are some great emotional natures 
at the New York bar. We are told that, on the announcement of the 
favorable verdict for Stokes, one of his counsel ‘‘ wept like a child,’’ upon 
which the prisoner ‘* patted his shoulder caressingly.”’ Mr. Graham, too, 
weeps when a motion in favor of Tweed is overruled, and also, and perhaps 
with more reason, when he himself is punished for contempt. Tears we have 
been taught to consider woman’s weapon; and, having a wholesome fear of 
its power, we have, we confess, always looked with some alarm on her pro- 
spective admission to the bar. Fancy the effect on tender-hearted jurymen of 
lovely woman in distress, dissolved in tears at objections to the admission of 
her evidence by the opposing male counsel, or at the adverse ruling of a 
masculine judge. Possibly it is with a view of meeting these new opponents 
that the gentlemen above mentioned are practising what Mr. Weller, we 
believe, used to call ‘‘ letting on the main;’’ and they may hope to be able, 
with patience and perseverance, to beat the ladies at their own weapons. It 
would seem, however, to be a fond and foolish striving. 


Contempt or Court. — Tweed’s trial, like that of Stokes; had a sequel; 
but in the former it was the prisoner’s counsel, and not his jurors, who met 
what we have every reason to suppose was deserved punishment. Contempt 
of court is strictly defined by the statutes of New York, and its punishment 
limited. The Ring, when it and its judges were in power, brought forward 
a bill to extend this power of the courts with a view of silencing more effect- 
ually their opponents. But the bill never became a law. Mr. Justice Davis 
inflicted on Tweed’s counsel the highest fine in his power, —two hundred 
and fifty dollars. 

This prerogative of the court, it seems to us, should be exercised, as in this 
case it was, with great discretion. Recently, during the progress of a suit in 
the highest court of one of the States, a newspaper. published a scurrilous arti- 
cle abusing the plaintiff and his motives in bringing the suit; and a copy of the 
newspaper was found in the house of the foreman of the jury. The publisher 
of the newspaper was brought before the court, and fined, for contempt, twen- 
ty-five dollars, the penalty for drunkenness or a simple assault. Now, if this 
contempt was an offence at all, it was a most aggravated one, and merited 
a severe punishment. We cannot think that this paltry fine did much to en- 


hance the dignity of a great court, or respect for the administration of 
justice. 
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PENNSYLVANIA. 


ConsTITUTIONAL REFORM. — JuDICIARY. — LEGISLATIVE CORRUPTION. 
— Corporations. — The new constitution was submitted to the people on 
the sixteenth of December, and adopted by 200,000 majority, Philadelphia 
itself casting 30,000 majority in its favor. In our last number, page 170, we 
spoke of the judiciary clause, and also of a proposed section invalidating bills 
passed by corrupt means. The latter, however, was defeated in the conven- 
tion. From a letter of the executive committee of the convention to the 


people of Pennsylvania, we copy a description of some of the prominent 
features of the constitution: — 


The article on legislation requires that every bill shall be read at length on three 
different days in each house, and no bill shall become a law unless passed by a ma- 
jority of the members elected to each house; nor unless on its final passage the vote 
is taken by yeas and nays, and the vote of each member entered on the journal. The 
legislature is restrained from passing local or special laws upon a number of speci- 
fied subjects. 

To insure official fidelity, so far as possible, it is provided that any member of 
the General Assembly who shall solicit, demand, or receive, or consent to receive, 
directly or indirectly, any money or thing of value, or appointment, or personal ad- 
vantage, or promise thereof, for his vote or official influence, or for withholding tho 
same, shall be held guilty of bribery, and be disqualified from holding any office or 
position of profit in the state; and the like punishment is provided for any person 
who shall influence, or attempt to influence corruptly any member of the General 
Assembly. 

Another clause authorizes the governor to veto any one or more items of any bill 
making appropriations of money, and to approve the rest. 

The seventh article requires senators and representatives, and all judicial, state, 
and county officers, to take and subscribe the usual oath to support the constitution, 
and discharge their duties of office with fidelity; and, in addition, that they have 
not knowingly violated any election laws of the commonwealth, or procured it .to be 
done by others, and that they will not knowingly receive, directly or indirectly, any 
money or other valuable thing for the performance or non-performance of any act or 
duty pertaining to such office other than the compensation allowed by law; and pro- 
vides that any one convicted of having sworn or affirmed falsely shall be guilty of 
perjury, and for ever disqualified for holding any office of trust or profit within the 
commonwealth. 

Neither the state, nor any county, city, borough, or township, shall loan their 
credit, or become stockholders in any company, association, or corporation. 

The seventeenth article, on railroads and canals, gives to every railroad company 
the right, with its road, to intersect, connect with, or cross any other railroad, and 
requires them to transport each the other’s passengers, tonnage, and cars, loaded or 
empty, without delay or discrimination. 

All persons shall have equal right of transportation, and no unreasonable dis- 
crimination shall be made in charges or in facilities for transportation, and persons 
and property shall be delivered at any station at charges not exceeding the charges 


for transportation of persons and property of the same class in the same direction to 
any more distant station. 
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Railroad companies are forbidden to consolidate with, or own, or control com- 
peting lines, or to engage in any other business than that of common carriers, or to 
own or acquire lands, except such as shall be necessary for carrying on its business ; 
discriminations in charges by drawbacks or otherwise are forbidden. Free passes, 
except to officers and employees, shall not be issued. 


The accompanying ordinance provided that, while the rest of the state 
should vote on the adoption of the constitution, according to the provisions 
of the existing election laws in the city of Philadelphia, the election should 
be under the charge of five commissioners appointed by the convention. This 
was done to meet the notorious frauds and corruptions of the Philadelphia 
‘+ ring,’’ which now casts the vote of that city, and which is, naturally enough, 
opposed to constitutional and all other reform. The Supreme Court of the 
state has pronounced this action of the convention void, and declares that it 
went beyond its powers in prescribing the mode of voting upon its adoption, 
This is an interesting question, and one on which there is a wide difference of 
opinion. The practice has certainly been for constitutional conventions to 
regulate the manner of voting on their work. 


Personat. — The following extracts from a contemporary legal journal 
must be of much interest to a limited circle, and are entertaining reading even 
to others. We suppress names. 


Lecis Personx.— A. B., Esq., is building up a lucrative practice in H. 
C. D., Esq., enjoys an enviable reputation at the X bar. 
E. F., Esq., of G., is the only lawyer in that borough. We envy him. 


And so on. 


WISCONSIN. 


Company. — LIABILITY FOR NEGLIGENCE. Candee v. 
ern Union Telegraph Co. Tylerv. Same. Redpath vy. Same. — On page 763 of 
Volume VII. of the Law Review, we gave the facts in the first of these three 
cases. The case was afterwards carried to the Supreme Court, which has 
lately given its decision in favor of the plaintiff. Through some oversight or 
negligence of the operator, the plaintiff’s order to purchase stock was sent the 
day after it should have been sent, and the plaintiff thereby lost $500. The 
message was written on a ‘‘ night message blank,’’ which contained the con- 
dition that the company would not be liable for errors or delay in the trans- 
mission or delivery, or for non-delivery of messages, from whatever cause 
arising. The court says: — 


We think that the regulations were intended to secure the company against liabil- 
ity for the injurious consequences flowing from its own, and from the negligence and 
omissions of its agents and operators in and about the performance of its contract 
entered into with the sender of the message. The supposed exemption is broad and 
sweeping, and calculated, no doubt, to relieve the company from all responsibility 
for the improper or insufficient performance, or attempted performance, of the con- 
tract, or for the entire failure to perform it, from whatever cause occurring. Aside 
from the objections resting on grounds of public policy, and which forbid the com- 
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pany from stipulating for immunity from the consequences of its own wrongful acts, 
it seems very clear to us that there can be no consideration for such stipulation on 
the part of the sender of the message, and that, so far as he is concerned, it is void 
for that reason, although exacted by the company, and fully assented to by him. 
Either the company enters into a contract with him, and takes upon itself the burden 
of some sort of legal obligation to send the message, or it does not. It would be 
manifestly against reason, and what all must assume to be the intention of the 
parties, to say that no contract whatever is made between them, and nobody, not 
even the officers or representatives of the company, asserts such a doctrine. 

It would seem utterly absurd to assert it. Holding itself out as ready and willing 
and able to perform the service for whosoever comes and pays the consideration 
itself has fixed and declared to be sufficient, and actually receiving such consideration, 
it cannot be denied, we think, that a legal obligation arises and duty exists, on the 
part of the company, to transmit the message with reasonable care and diligence, 
according to the request of the sender. Such being the attitude of the company and 
the obligation which it assumes by accepting the payment, the question arising is, 
whether it can at the same time, and as part of the very act of creating the obligation, 
exact and receive from the other party to the contract a release from it. The regu- 
lations under consideration, if looked upon as reasonable and valid, completely nullify 
the contract by absolving the company from all obligations to perform it; and the 
party delivering the message gets nothing in return for the price of transmission paid’ 
by him. Is it possible for the company, or for any other party entering into a con- 
tract for a valuable consideration received, to promise and not to promise, or to cre- 
ate and not to create, an obligation or duty at one and the same moment, and by one 
and the same act? The inconsistency and impossibility of such things are obvious. 
But if there were no such difficulties, or if the occasion or circumstances were such 
that a valid release might be executed, and it be regarded in that light, still the objec- 
tion exists that there is no consideration whatever to support it, and it must be held 
void on that ground. If it be urged that the sender receives his consideration in the 
reduced price of transmission, or because the company undertakes to send the mes- 
sage at one-half of the usual rates of transmitting day messages, that argument ends 
in proving that the company does not undertake to send the message at all, and that 
no contract or agreement on its part is made or entered into for that purpose. If the 
company promises or binds itself at all for the rate or consideration named, and 
which it is willing to and does accept, then the smallness of such consideration can- 
not operate to relieve from the promise, or to destroy the obligation thus created. 
Regarding the regulations in this light, therefore, as well as in that of correct public 
policy, it is seen that effect cannot be given to them as a means of protection or es- 
cape, on the part of the company, from all liability for the non-performance of its con- 
tract. The regulations cannot serve to shield the company from the consequences 
resulting from the gross negligence or fraud of its officers or agents, or from their 
entire failure to perform the service, no good excuse for such failure being offered or — 
shown. 

The omission of the operator here to send forward the message during the night 
was the result of gross negligence and inattention to duty on his part. It was a total 
failure to perform the contract, in excuse of which no facts whatever were shown or 
offered by the company upon which the burden of making such proof rested. 


But, as the despatch was written in cipher, the court held that the plain- 
tiff had concealed its importance, and directed judgment for the amount paid 
for the transmission of the message. 
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It may be interesting in this connection to compare this decision with those 
in the two other cases cited above. Tyler v. W. U. T. Co. was an action to 
recover damages for alleged carelessness on the part of the defendant, by 
which a message, ‘‘ Sell 100 shares’? of stock was delivered ‘Sell 1000 
shares.’? The message was written on the ordinary blank of the company. 
The Supreme Court of Illinois say, Feb. 7, 1873, that the blank is not 
a contract binding in law; that there is no consideration for it; and that a 
mistake in the transmission of a despatch is prima facie evidence of negligence, 
and the burden is on the company to show the contrary. Last April the Su- 
preme Court of Massachusetts held, in Redpath’s case, that no action lay 
against the company for damages caused by their sending by mistake a mes- 
sage written on one of their aforesaid blanks to Oswego, instead of Owego. 


ENGLAND. 


Tue Late Curer Justice Boviiy. —On the first day of November, in 
the fifty-ninth year of his age, died the Right Hon. Sir William Bovill, Lord 
Chief Justice of the Court of Common Pleas. 

Called to the bar in 1841, at the age of twenty-seven, he quickly gained a 
distinguished reputation, particularly in patent causes, and a large and lucra- 
tive practice. He early became the leader of the home circuit, where his 
popularity equalled his success. In 1855 he obtained the honor of the silk gown; 
in 1857 he entered Parliament; in 1866 he was Solicitor-General in the admin- 
istration of the late Earl of Derby; and in November of that year he was ap- 
pointed to the office which he held at his death. His career on the bench was 
not marked with the same success as at the bar. His inferiority to some of 
the present justices of his court in learning and judicial experience was uni- 
versally recognized, and doubtless contributed to imbitter his formerly cour- 
teous manners, and thus, in a measure, to destroy for the judge the general 
favor he had won for the lawyer. 

On the coming in of the Common Pleas on the third of November, Mr. 
Justice Keating and the Solicitor-General eulogized the deceased; the former 
adding that the judges would not adjourn the court, as they were persuaded 
that the postponement of public business would be contrary to the wishes and 
feelings of the late Chief Justice. 


Mr. GLapstonr’s New ApporntMENTs. — The vacancy created by the 
death of Chief Justice Bovill has been filled by the appointment of the former 
Attorney-General, Sir John Coleridge. His place is filled by the promotion 
of the Solicitor General, Mr. Henry James, who, in turn, is succeeded by Mr. 
William George Vernon Harcourt, Q. C., well known in this country as 
‘* Historicus.’’ On the recommendation of the Lord Chancellor, Mr. Charles 
Hall, the head of the junior equity bar, has been made Vice-Chancellor in the 
place of the late Sir John Wickens. 

Mr. Gladstone during the five years of his last ministry has had the oppor- 
tunity of filling a large number of judicial offices. We recall the appoint- 
ment of Giffard, James, and Mellish to be Lords Justices of Appeal; of Sir 
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George Jessel to be Master of the Rolls; of James, Bacon, Wickens, and 
Hall, Vice-Chancellors; of Sir James Bacon, Chief Judge in Bankruptcy; of 
Quain and Archibald, Judges of the Queen’s Bench; of Grove, Denman, and 
Honyman, Judges of the Common Pleas; of Pollock, Baron of the Ex- 
chequer; of Mr. Justice Hannen to be Judge of the Courts of Probate and 
Divorce, in place of Lord Penzance; and of Mr. Justice Montague Smith and 
Sir Robert Collier to be salaried Judges of the Privy Council, the latter hav- 
ing been first made a Judge of the Common Pleas in order to qualify him for 
his place in the Privy Council. All these appointments have been made since 
Mr. Gladstone’s return to office in December, 1868. 


Tue Hon. Samvuet Netson was born in Hebron, Washington County, 
New York, in 1792, and died at his home in Cooperstown, in his native 
state, on the 13th of December, 1873. It is hardly more than a year since, 
with mind unclouded and faculties undimmed, but feeling that his time of 
usefulness was drawing to a close, he resigned his position on the Supreme 
Bench, and withdrew from public life. The eulogies then delivered are fresh 
in the minds of all. At the age of thirty he was appointed a circuit judge of 
the state of New York; a few years after he was made a justice, and subse- 
quently chief-justice of its Supreme Court. It was while holding this last 
office that President Polk, in 1844, placed him upon the bench of the Supreme 
Court of the United States, where he sat for twenty-eight years. His contin- 
uous judicial service extended over half a century, — from 1822 to 1872, — fifty 
eventful years for this country. His last distinguished service was performed 
as a member of the Joint High Commission which made the Treaty of Wash- 
ington. His reputation as a common-law judge was high before his appoint- 
ment to the Supreme Bench; there his learning and authority in matters of 
admiralty became universally recognized and acknowledged. He died suddenly, 
without a struggle, in the midst of his family, in his eighty-second year, leav- 


ing behind him the name of a pure, careful, learned, and able judge. 
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Litrte Rock, Arx., Oct. 7, 1878, 


To THe Epirors or THE American Law Review: 

Gentlemen, —I see on the 160th page of the Review for October, 1873, under the 
heading “ Arkansas,” the following : — 

“The Hon. D. Kings, first Chief Justice of Arkansas, and for twelve years United 
States Judge of the Eastern District of Arkansas, died on Wednesday, the 3d of Sep- 
tember, aged seventy-five years.” 

This is wholly a mistake; no such man as Kings was ever Chief Justice of 
Arkansas. 

The person referred to, I presume, is Judge Daniel Ringo. Judge Ringo died here 
on the day and at about the age stated. He was our first Chief Justice, and was 
Judge of the United States Court for the Eastern as well as the Western District of 
Arkansas from 1850 to the breaking out of the war. He was one among the emi- 
nent men of the South, and for sound judgment and integrity had no superior any- 
where. It would be agreeable to the bar here, as well as to the good citizens of 
Arkansas generally, who mourn his death as a great loss, if you could make a suit- 
able correction of this error in your next number. 


Very respectfully, &c. 
THE LAW OF HOMICIDE. 


Epirors or tHE Law Review:— 


Gentlemen, —One who has reached, by independent investigation, conclusions 
differing in some respects from those already expressed upon a questio verata, may ' 
possibly be able to throw some light upon the subject, even if his conclusions should 
not meet with general acceptance. It is with the hope of doing so that I venture to 
add a word on the ‘“‘ presumption of malice from the act of killing,” a subject which 
was interestingly discussed in the last number of the Review, under the title “The 
Law of Homicide.” 

The main conclusions of the article referred to appear on pages 80 and 81, and 
concisely stated are these :— 

1. The presumption of malice from the fact of killing has been established in the 
common law from the earliest period. 

2. This presumption is a rebuttable presumption of law. 

8. This presumption shifts the burden of proof upon the defendant. 

4. The prosecutor is bound to prove malice beyond a reasonable doubt. 

With the first and fourth of these propositions I most cordially agree. From the 
second and third I am compelled to dissent. In other words, the presumption in 
question is, if I am right, not a rebuttable presumption of law, but a presumption of 
fact; and the burden of proof does not shift in this case, nor, indeed, in any case, civil 
or criminal, governed by the principles of procedure at common law. 

There would seem to be a simple but conclusive test for determining whether a 
given presumption is one of law or of fact. Ifthe party in whose favor the presump- 
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tion operates is obliged to allege in his pleading the fact which the presumption sup- 
ports, the presumption is one of fact. If, on the other hand, the party against whom 
the presumption operates is obliged to allege in his pleading the opposite of the fact 
which the presumption supports, the presumption is one of law. 

The burden of proof of course in each case rests on the party making the allegation. 
In other words, a presumption of fact is merely one species of evidence, and, like all 
evidence, requires an allegation which it may support, while at the same time it can- 
not relieve one from the necessity of that allegation. A presumption of fact simply 
necessitates evidence in rebuttal of the presumption. A presumption of law, on the 
other hand, is not, strictly speaking, evidence at all; it supports no allegation, and 
demands, not evidence in rebuttal of the presumption, but proof of the opposite of the 
fact presumed. It will be seen that the word “rebuttable,” as applied to a presump- 
tion of law, is not strictly accurate, or at least is not used in the same sense as when 
applied to a presumption of fact. In the latter case, we mean that the presumption 
itself may be rebutted; in the former, that evidence in support of the opposite of the 
facts presumed may be rebutted. 

The test here proposed was suggested, and its correctness, it is submitted, is con- 
firmed, by the forms of pleading at common law. There is, for instance, an estab- 
lished presumption of fact, that things once proved to exist in a particular state con- 
tinue to exist in that state. But a plaintiff wishing to show that a certain thing 
exists now must make an allegation to that effect in his pleading. He may then prove 
that the thing formerly existed; and then the general presumption referred to will, 
in the absence of rebutting evidence, prove his allegation. See Best, Evidence, 518, 
and cases cited. 

On the other hand, there is a well-recognized presumption of law against fraud. 
But a plaintiff, who would take advantage of this presumption, is not obliged to 
allege or prove the absence of fraud on his part. On the contrary, the defendant is 
required to allege and prove the existence of such fraud. So with the presumption 
- against insanity, infancy, illegality, that an executor has assets, and other presump- 
tions of lay. In no one of these is the plaintiff obliged to aver and prove the fact 
presumed. In all of them the defendant is obliged to aver and prove the opposite of 
the fact presumed. 

Applying the test suggested to the presumption under discussion, we must conclude 
that it is a presumption of fact. For no authority need be cited to show the necessity of 
the allegation of malice or its equivalent in an indictment for murder. The necessity 
of the allegation being admitted, the necessity of its proof must also be conceded. 

It is said, however, that this presumption of malice, when once created, shifts the 
burden of proof upon the prisoner. The burden of proving what, one may ask. Is 
it the burden of proving malice? Assuredly not. That is what the prisoner espe- 
cially desires should not be proved. Is it the burden of proving the absence of malice ? 
That is equally impossible, or the jury, if in doubt, would be constrained to con- 
vict the prisoner. 

As, in the case supposed, nothing but the existence or absence of malice is in issue, 
and consequently nothing else is to be proved, it would seem to follow that the bur- 
den of proof cannnot shift. Even where the defendant pleads by way of confession 
and avoidance, the burden of proof, strictly speaking, does not shift. In such cases, 
before issue reached, the burden of proof is not determined; after issue reached, it 
does not change. But the use of the phrase, “the burden of proof shifts,” in refer- 
ence to cases, when, as in criminal procedure, the issue is reached by a denial of the 
allegations of the indictment, betrays either looseness of thought or inaccuracy of 
expression, and wil! certainly be avoided by those who discriminate between evi- 
dence and proof. 
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The impropriety in the use of this phrase is clearly pointed out in the cases of 
Delano v. Bartlett, 6 Cush. 864, and Burnham v. Allen, 1 Gray, 496. 

The burden of proof not shifting, we are not compelled, in the case of an indictment 
for murder, to counteract the effect of the supposed “ shifting,” by invoking a revi- 
val of the presumption of innocence, nor by recourse to the somewhat ambiguous 
doctrine of reasonable doubts. 

The single question to be decided is this: Has the prosecutor made out his case by 
proving his allegations? If the fact of killing is established, and nothing else appears, 
the presumption of malice becomes practically conclusive, and the prisoner is to be 
convicted, as in Rex v. Maloney, 9 Cox C. C.6. If evidence is introduced in rebut- 
tal of the presumption, and the jury on the whole evidence is in doubt, the presump- 
tion is destroyed, and the prisoner is to be acquitted. 

The writer of “ The Law of Homicide ” says, in effect, on page 73, that, in the cases 
of indictment for murder brought before the courts, the act of killing has been gen- 
erally found to be accompanied by a criminal intent. In this experience of the 
courts he finds the basis of the presumption of malice, which he calls a presumption 
of law. On the same page we are told substantially that in suits, both civil and 
criminal, the defendants have generally been found to be wrong-doers. If, then, it is 
true that judicial experience is the basis of presumptions of law, one is somewhat per- 
plexed to discover the raison d’étre of the presumption of innocence, which is con- 
fessedly a presumption of law. The difficulty vanishes, if we consider that the 
presumption of malice is a prasumptio hominis, or natural presumption, while the 
presumption of innocence is a presumptio juris, or artificial presumption. 

J.B. A. 
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